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ADVERTISEMENT 

T6 THIS BDITIOK. 



Ths Proprietors of the late Mr Gletfs Treatise 
on Bills of Exchange Promissory^notes, &c. now 
ofifer to the public a Second Edition of that work, 
much enlarged^ and adapted to the practice c^ 
the present day. 

The want of a modem treatise upon the law 
and practice c^ Bills of Exdiange and Fromis* 
«ory-notes has long been a subject of complaint 
and of saious inconvenience both to the legid 
and max^antile classes of Scotland. These deeds 
are met with so frequentiy in the daily busi- 
ness of life; and the circumstances to be at- 
tended to respectiDg thdr form, transmission, 
and legal eflfect, with the duties of the parties en*- 
gaged, are so numerous and minute while the 
consequences of ignorance or nq^gence regard- 
ing any of these particulars are often so serious ; 
that sudi a work is more necessary in this, than 
perhaps in any other department of the law. 



VI ADVERTISEMENT. 

Mr Glen's Treatise^ which ocmtams a conect and 
practical view of the modem law upcm the sub- 
ject, was acknowledged, at the time it was pub- 
lished, to have gone far in removing this evil. A 
considerable acoessicm of new authorities has, 
however, been furnished by the decisions of the 
Court of Session since that period. In one re- 
spect, also, the work was susceptible of improve- 
ment, by the adoption of authorities and illustra- 
tions, from the enlightened and more matuved 
system of the English law^ in addition ta^^the 
dedsions of the Court of Session, to whidi the 
author chiefly confined himself. That the com- 
mercial law of both Scotland and England is-the 
same in its leading features, we are assured, 4iot 
only by the most approvedmqdem writer oa the 
law of Scotland, but by the procedure of -the 
Court of Session itself, in allowing the adjudged 
cases of the English courts on the different 
branches of that law, to be quoted as authorities 
before it Hence, a proper selection of the de- 
cisions which have been pronounced regarding 
Bills of Exchange-in England, where many points 
have been illustrated with a degree of minutaoess 
quite unknown in Scotland, is indispensable;, in 
order to exhibit a view of the law and practice 
on that subject at the present day. 



ADVERTISEMENT. Vii 

To increase Still farther the usefulness of the 
work; inA to make it include those points which 
hate been determined since its first publication^ 
tins edition has been carefully revised, and such 
corrtetiolis and additions introduced into the 
notes, as were suggested to the Editor both 
by: the authorities formerly referred to by Mr 
Glen, and by the later decisions of the Court of 
Session. ;T%e Editor has also endeHvoured to 
supply the defect of the first edition, by noticing 
and explaining, from the judgments of the Eng- 
lish courts, those particulars as to which Scots 
authorities were deficient, or altogether silent ; 
taking care, at the same time, to exclude such 
cases as were founded on the forms of pleading 
or peculiarities of the English laWf and to make 
use of such only as were properly illustrative of 
the usages and customs of merchants ; and to 
mark the instances in which the courts of the 
two kingdoms have differed, and established 
opposite rules. A few of the notes which were 
appended to the first edition are now distinguish- 
ed by the letter A. The text has been reprint- 
ed without alteration, with the exception of the 
second division of Chapter XII. That division, 
which, in the first edition, contained only a 
few remarks on the two Scots decisions bear- 



viii ADVER*nS£Sl£NT. 

ing on the stiligect of the ranking of cross-ac- 
ceptances, appeared to the Editor to admit of 
the consideration of several important practical 
points regarding the limits of parties on the 
bankruptcy of the obligants on a bill^ which 
could not have been ocmt^enietttly stated in tiie 
notes. He therefore remodellied that part of the 
work^ and enlarged it as £ir as was o(»ridstent 
with the size of the volume, taking advantage 
of the materials which had been used by Mr 
Glen. And, on the whole, he has endeavoured, 
in the present edition 6E this treatise, to exhibit a 
correct and practical view of the law of Billk of 
Exchange and Promissory-notes, as it now exists 
in this country. 

The PuBLiSHEBS are sorty that so long a 
period has elapsed since they first announced the 
publication of this work. The delay, however, has 
been occasioned by circumstances which were be^ 
yond their control, altbough their utmost en- 
deavours have been used to obviate it 
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PREFACE 



TO THE FI&ST EDITION. 



. ' i 



The fiDUowing week was undertaken, from a; 
oonsideration tibat it might be useftil to the com**: 
raercial part of the ccHnmmiily^ to have the lair 
and authorities relative to bills of exchange ccdU 
lecUjd aiid stated in « form to which all might 
have aooess. For above a century past, the trade 
and manufactures of this country have been adU 
vandng witfa^rapid stride. ; and bilk have come 
to .be SO : generally employed . in all mercantile 
dealings^ that they may be said to have in a great 
degree superseded the use of cash. It is highly 
necessary, therefore, that eveiy person should in 
some measme 1» acquainted with the laws esta. 
bMied with regard to these documents. 

Frmn ihe number of questions that have ocf 
curred, and .which have been ultimately detar- 
mined by the Supreme Court of the kingdom, a 
great mass of decisions has becxi repwted; and 
as the law might be considered as ascertained io 
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sa many cases, the subject, as a branch of the 
commercial jurisprudence of the country, being 
obviously susceptible of the form, seemed to be 
entitled to the rank^^ of a separate treatise. As 
this might be accomplished by a proper selection 
and arrangeme&t of the materials, the Author 
conceived that he could not better employ his 
leisure hours, than in endeavouring to collect the 
authorities from the different . volumes of ded* 
sions, and to reduce thein^ along with the infor- 
mation derived £Qom other sources, into some-: 
thing of a systematic shape. . 

It is perhaps somewhat singular, that altJioug^ 
in England, there is a giTeat variety of tr»tises 
on bills, no recent attempt of the kind has been- 
made in this country, where, lulls are peculiarly 
itit^woven with many parts x>f.the municipal 
law, so as to hold a very interesting and conspi- 
cuous station. The only work on the subject is 
that of Mr Forbes, Professor of Law ia the Uni- 
versity of Glasgow, which was written and pub*, 
lished about a hundred years ago,-— a performance 
unquestionably of merit in its day, and display- 
ing consideralde erudition, but which is now ra*^ 
ther obsolete, both in nuitter and style. 

In treating the sulgect under difierent distinct 
heads* in the natural order of the constitution. 
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PREFACE. XI 

transference, and extinction^ of the Ull, it was 
scarcely possible to avcnd some repetitions ; but 
the charge of redundancy was rather chosen to 
be incurred, than that of being unexplicit or ob- 
scure. Many disputes having arisen from an 
ignorance of, or inattention to, the necessary re- 
quisites of bills, the Author has been particularly 
full on that part of the subject. To professional 
men, the details into wMch he has entered may 
appear uliknportant or imnecessary ; but it is to 
be remembered, That the work is in a great mea- 
sure calculated for classes of the community who 
have not the same opportunities of acquiring in- 
fcnination that th^ have ; and, by the candid, 
this will be admitted as a sufficient excuse. But 
even to professional men it may be of service^ in- 
asmuch as it may tend to point out cases, and 
direct their attention to authorities, which they 
may wish to consult. 

It is therefore hoped that the work wiU be 
found to be of some utility ; but, whatever may 
be its reception, the author will at least have the 
satisfaction of reflecting, that his researches have 
been accompanied often witli amusement, and 
generally with some improvement to himself. 
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introduction- 



Bills OP EXCHANGE are universally acknow- 
ledged to be most useful instruments of com- 
merce; nor is it easy, in the present day, to 
conceive how an extensive trade could be carried 
on without them. In a commercial country, it 
is an olgect of rational curiosity, to trace the his- 
tory of any of those causes, to the operation of 
which trade in general may have been indebted 
for its prosperity and advancement. But the 
origin of bills of exchange is involved in consi- 
derable obscurity, and it is not very well ascer- 
tained whether the invention is attributable to 
the ancient or modern world. 

In the rudest stages of society, it is natiu^l to origin of 
suppose that the limited traffic of mankind was ^^* 
carried on by barter, or a direct exchange of com- 
modities. But the inconvenience and inadequa- 
cy of this must soon have taught them the ne- 
cessity of adopting some common standard of 
value. It is probable, that those commodities 
which were of most current disposal, or in 
greatest request, were at first used as a measure 
of the exchangeable value of others. In early 



»lT.>»IUi'Ht^^^t»i' ^t:* 



tzmesotlle fioem to hsve been m 
meot of OGmmeroe; and in Homer, die pdoeof 
amoor is esdmated br tbe mnnhrr of oocen 
wliidi it oosL In ptcfereaoe, bonrever, to evoj 
odier naiHiKxfity, men appear in jJl cxMBrtiies to 

A=^r4il<^ preferencse tomeljJs 
of exdnoigeL Iran perfcuned. tibc 
of nxney at Laoedemon, and copper 
amoi^ tiie fast Boaaans; bid, in richer aaanliipa^ 
tlie precaooi melals snpetwded all oikcR. We 
find that gold and dhcr were osod, at a^oj 
icmole period, as a represenlatrre of nine; not 
nierdy in hnllian,hpt ascunentmoney. Alaaham 
weighed tD^hronfijqr hundred tshribpls of ghpc^ 
cunent money with the mevchant, fior the fidd 
cf Machpdah.' The diehcls are hoe said to 
hare been reoehred by we^^; but it is pvetty 
evident they were a coined money : £■; amon^ 
the same people; it is afterwsds represented that, 
to faofitate the offerii^ to the tabenfeade; they 
were fomidied with half>sfadk€is and smaDer 
coins^ to p ui diiaie dieep» dDi>es» &c fiw the sacri- 
fices. And at any late, the tranation is obvi- 
oBsfitmn the oseof the predons metds in bid- 
hon as a medimn of euhange, to the erection irf* 
mints, and the institotion of coins* by which 
the weig^ and fineness of the metii is ascer- 
tained/ 

Mg» ^ Bot, as the carriage and truisportstion i£ 
tpcae from one coontzy to aDother must have 




• GfSL dL £3L T. 16. * Ijcodns, di. 5a aad 5S. 

• WciM of XatJois, T. i- 1*. 58. 
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been liable to many accidents, and attended with 
considerable danger, the adoption of bills of ex- 
change would apparently be a necessary conse- 
quence of extensive commercial dealings;* as, 
by their aid, the value of money may b6 trans- 
mitted without risk, from the most distant 
quarters of the globe. It might be thought, 
tiierefore, that, like many other excellent mer- 
cantile expedients, which necessity and expe- 
rience seem gradually to have suggested, the 
use of bills must soon have occurred to any people 
in the habits of frequent and established inter- 
course with other countries, the communication 
between which and their own was in any degree 
exposed to difficulty or peril. 

Almost all the French* and English writers inq«ii7 

, whether 

on the subject, however, agree in this, that bills they were 
of exchange are of modern origin. Few traces the an- 
of bills are indeed to be met with in antiquity ; 



■ li^* .« 



^MoUoy de Jure Maritimo et Navali^ y. ii. b. 2, c. 10. 

• * SaTiury concludes his Inquiry ' de I'Origine du Contract de 
Change de place en place par Lettres/ in this categorical manner, 
' Ce chapitre ne fournit qu'une maxime.' 

Maxime. 
' Le contrat de change n'a pas et^ connu par les anciens.' 
L'Art des Lettres de Change^ ch. 2, 

* Montesquieu expressly ascribes the invention to the Jews in 
the middle ages. ' lis (les Juifs) inventerent les lettres de change ; . 
et par ce moyen le commerce put eluder la violence^ et se main- 
tepir partout: le ne^ociant le plus riche n'ayant que des biens 
invisibles qui pouvoient etre envoyds partout, et ne laissoient de 
trace nuUe part.' De L'Esprit des Loix, Liv. 21. ch. 20. 

Pothier observes, ' Qu'il n'y a aucun vestige de notre contrat 
de change, ni des lettres de change dans le Droit Romain/ — 
Traifa^s de Droit Civil, tit. du Contrat de Change, n. 6.— Dupuis 
de la Serra, &c.«-A. / 
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but Boudier, in his Commerdal Institutions/ » 
of opinion, that the ancients must have been ao 
quainted with the exchange-contract, whether 
the proper bill of exchange, as the instrum^it 
by which it is accomplished, was known to them 
or not. ** In the history of the commerce and 
navigation of the Egyptians," says he, " we find, 
that when the young Hyrcanius travelled to 
Alexandria, to congratulate, in behalf of the 
Syrian nobility, king Ptolemy Epiphanes, on 
the birth of a son, his fether Joseph gave him a 
letter on his correspondent, a Jewish merchant 
there, who advanced him considerable sums, as 
well for his own expenditure, as for the presents^ 
made by him to the king and queen of Egypt* 
It is presumed,' he adds, * that on this transac- 
tion the Jewish merchant would have a pre- 
mium of exchange, and a commission correspond- 
ing to the expense and risk of transmitting the 
money into such a country as Egypt, which 
was then infested with robbers."* 

Cicero, too, informs Atticus,** that *^ being de- 
sirous of sending his son to Athens, he meant 
to spare him the trouble and necessity of carry- 
ing the cash for which he might have occasion^ 
by arranging with some one at Rome who 
would charge himself with ordering payment of 
the money, by one or other of his debtors at 
Athens/* Pothier remarks, that this was more 



' Institutions Commerciales. Paris, ISOl. s Chap. 21. p. 195. 

^ Epist. ad Att. xii. 24— xv. %d. 
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of a simple mandate, than of a bill of exchange ; 
but the learned professor has himself defined a 
bill of exdiange to be a mandate ; and the man- 
date by which Cicero transmitted the value of 
money from Rome to Athens must have been 
something analogous to the exchange-contract, 
as the difference in the value of money in the 
two places, if not the rate of exchange, must, 
have entered into the transaction. There is, no 
doubt, this essential difference, that the contract 
of mandate is gratuitous in its nature, and the 
mandate cannot be transferred by the mandato- 
ry ; whereas the mandate by which the contract 
of exchange is executed is both transferable in 
the way of negotiation, and is not always gra- 
tuitous.^ 

But it has been shewn in a pretty satisfactory 
manner, by an ing^iious writer, in his philoso^ 
phical dissertations on the Greeks, that even the 
proper bill of exchange, as a mode of transfer- 
ring prop^y, and making remittances in p&y- 
ment of commodities, was known to the Athe- 
nians in their mercantile operations. In treat- 
ing of the commerce and finances of Athens, 
and describing the trade carried on by that city 
with the ports of the Taurica Chersonesus, which 
we now name the Crimea, the following passage 



* Yet^ it does not appear that the commerce of the Romans 
was carried on by means of bDls of exchange^ since, by one of 
their laws (^J)e naniico fienere), a person l^iding money to a 
m er c h a n t who navigated the seas^ was under the necessity of 
sending one of his slaves to receive the sum lent, when the debtor 
9rAfed «t hii dtstinedport. 
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occurst which, as it ii» curious, deserves to be tran- 
scribed : 

" In short, Theudosia (one of the ports) wa8> 
in the time of Demosthenes, the grand intrepdt 
of the commerce of the Athenians in the Crimea ; 
and they exported from it, in the course of a few 
years, an almost incredible quantity of grain. 
As the Black Sea is extremely stormy, and the 
straits of the Propontis strewed with rocks and 
shoals, many cargoes were lost in so long and 
perilovis a voyage* Besides, in time of war, it 
was necessary to have armed squadrons to con- 
voy the vessels which transported the harvests 
of the Peninsula to Attica ; and this was attended 
with a double expense^ that exhausted the riches , 
of individuals and the public treasure. 

** It is in the operations of this c(Miimerce, that 
we find the first notion of bills of exchange ; 
and Isocrates says in the clearest manner, that a 
stranger who had brought cargoes of grain to 
Athens, gave to a merchant ther^ named Stra- 
todes, a bill of exchange drawn upon some place 
in the Euxine Sea where there was money owing 
him. He to whom the bill was delivered found 
it of the greatest benefit ; for he had no occasion 
to expose his fortune upon a sea swarming with 
pirates and Lacedemonian privateers, which lay 
in wait to capture every vessel that came but of 
the ports of Attica. 

^^ It may therefore be said, that it was at first 
the dangers of the sea, and afterwards the dread 
of corsairs, or declared enemies, which inspired 
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merchants with the idea of such an operation. 
As the credit of the Greeks, however, was in little 
repute, this Stratocles, of whona^we were speak- 
ing, took very good precautions: for he re- 
quired, as security, a banker of Athens, upon 
whom he might have recourse, in case his bill 
was protested in the Crimea, inasmuch as he who 
had drawn it was at that time without any fixed 
residence."*' 

But it must be acknowledged, that if the an- 
cients were at all acquainted with bills of ex- 
diange, it must have been in a very limited de- 
gree; for scarce a vestige of them remains in 
history ; and if these instruments were known, 
it is somewhat unaccountable that they were 
not introduced into more general use than they 
seem to have been. No authentic record is ex- 
tant of their having been employed by the Rho- 
dians, Phenicians, Carthaginians, and other com- 
mercial states. Nor is any notice taken of them 



^ De Pauw^ Recherches Philosophiques 8ur les GrecSj torn. 1. 
p. 2. § 5., and Demosthenes^ Isocrates, and Strabo^ there quoted. 
Even at present^ the treide carried on with the Russian ports in 
the Black Sea^ labours under a considerable disadvantage^ from 
the want of a fixed exchange. Most of the ships going to Odessa 
and Taganrock^ are obliged to carry specie^ viz. Venetian sequins^ 
Dutch ducats^ or Spanish dollars, which are purchased, at no 
small expense^ at Constantinople or Smyrna. This money^ even 
after the risk of sea-carriage^ must^ on arriving at the above ports, 
be packed up anjd forwarded to Moscow, to be exchanged for 
Russian paper-money, the only money, except copper coin, which 
is current among the holders of produce. The loss and :incon- 
venience attending this mode of trafficking, independent of the 
risk of transmitting specie by a dangerous and ill-known sea, is 
sufficiently evident. At times there has been a loss of 30 per 
cent, and never less than from 15 to 20 per cent. ; which might 
be avoided, by an establbhed correspondence and credit, and the 
power of drawing bills of exchange. — A. 
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in the famous Rhodian laws with regard to nas 
vigation and maritime affairs, which were adopts 
ed by the Romans ; and as they are not men- 
tioned in the cifil law, Pothier very justly infers 
that they were unknown to that people. 
Origin of In modern times, bills of exchange appear td 
modem havc been fii-st used, to any extent, about the 
*^^ end of the twelfth, and beginning of the thirteenth 
century, by the Jews, who, being obliged to make 
a precipitate retreat from France and England, 
on account of the exorbitant exactions of the 
sovereigns of these kingdoms, took refuge in 
Italy, where they contrived to withdraw their 
property from the countries from which they 
had fled. This they accomplished, by giving letters 
to foreign merchants and travellers, addressed to 
the persons under whose charge they had left 
their effects, who, by complying with the orders 
contained in these letters, discharged the trust 
reposed in them.^ A similar method is said to 
have been employed by the Ghibellins, when» 

^ Mr Justice Blackstone says^ this opinion is erroneous^ because 
the Jews were banished out of Guienne in the year 1287^ and out 
of England in the year 1290 ; and in the year 1296, the use of 
paper-credit was introduced into the Mogul empire, in China. 
Com. II. 467. 

Mr Macpherson states (Annals of Commerce^ I. 405), that the 
first mention of bills of exchange hi modem history occurs in 

^ 1255. The pope haying quarrelled with Manfred^ King of 

Sicily^ engaged^ on Henry HI. of England agreeing to indemnify 
him for the expense^ to depose Manfred^ and raise his second son 
Edmund to the throne. The enterprise misgave. But the mer« 
chants of Sienna and Florence^ who had originally adranced the 
money to carry it into effect^ or rather to gratify the pope's rapa- 
city, were repaid by bills of exchange, drawn on the prelates of 
England ; who, although they protested they knew nothing at all 
about the transaction, were nevertheless compelled, under pain 

^, of excommumcation, to pay the biD« juid in^ereti ! 
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difven from Italy by the victorious faction of 
the Guelphsf, they retired to France and Holland. 
From these countries, for certain sums advanced^ 
they gave letters of the same description on their 
private friends, ordering them to pay these sums 
to the holders of the letters, the amount of the 
sums in the respective places being regulated by 
the value of the coin exchanged. In the course 
of time, these letters came to be called bills, or 
letters c^ exchange ; and, as many of them came 
badk unpaid, this gave rise to the charge of re* 
exchange. A knowledge of the importance and 
utility of bills of exchange was widely diffused 
over Europe by the commercial operations of 
ibe Dutch ; and they at length came to be em- 
j^oyed in the mercantile transactions of all coun- 
tries. The laws of exchange were established 
]by the common consent of all trading nations, 
nndw the denomination of the custom of mer- 
fhantsi and the privileges of bills were ascer* 
toined by a reference to these laws, which, in a 
short progress of time, came to be incorporated 
by each state with its own municipal instituticms. 



WP 



Exchange, as a term of commerce, is a con* Natme 
tract of money. In lliis sense, says Dupuis, ^"^ ^ 
there are properly two modes of exchange, which exchange, 
ue lawful all over the world, — ^that of money 
against money, and that by bills. In real ex-^ 
change, as it is called, there are usually four 
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persons concerned ^, two at the place where the 
bill is drawn^ and two at the place of pa3rment 
1. The person who delivers the money, who is 
called the remitter. 2. The person who takes 
up the money by exchange, and draws the bill. 
8. The person drawn upon, who is to pay the 
money. And, 4. The person to whom the 
money is to be paid. Thus, John of Oporto has 
a certain sum for wine owing him by Henry of 
Glasgow ; and James of Oporto is indebted, in 
an equal sum, to Edward of Glasgow, for mus- 
lins. Henry pays the money to Edward, who 
draws a bill on James, payable to Henry or 
order. This bill Henry endorses, and remits to 
John, who presents it to James for acceptance^ 
and recovers payment from him when it becomes 
due. The price of the muslins is thus paid at 
Glasgow, and the price of the wine at Oporto. 
There is consequently a double accommodation 
to both debtors, proportioned to the risk and 
expense of transmitting money from Oporto to 
Glasgow, and from Glasgow to Oporto: and 
the creditors are also benefited, as the payments 
to them are thus facilitated, and an advantage 
given in their future transactions with the same 
persons. In this manner, by the intervention of 
bills of exchange, the whole goods in any two 
countries may be bought and sold without the 
necessity of any carriage, or transmission of 
specie. The commodities which one merchant 
exports are paid by those which another im- 
pwts; and if the whole value of exports and 
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imports be unequal^ the balance is settled by 
bills on a different country. 

There is another mode of drawing bills, where 
only three parties are interested. John at Ham- 
burgh wishes to remit a certain sum, which he 
owes to Henry of Glasgow ; and having in that 
city Edward, a debtor of his, he draws a bill on 
Edward for the amount, payable to Henry or 
his order, to whom he remits the bill in lieu of 
the money. This is now the most usual and 
prevalent method of drawing biUs, which arises 
from the extended intercourse between nations 
in their commercial transactions. But bills may 
be employed in various other ways. For in- 
stance, John in Dublin takes up money from 
James in that place, and gives him a bill for the 
amount on Henry of Glasgow, which James 
transmits to his correspondent in that city, who 
negotiates the bill, and receives payment of its 
contents for his constituent. Or John draws a 
biU on himself, payable at a certain date in Glas- 
gow, which, being presented after his arrival 
there, is retired by him. Bills may also be drawn 
payable to the drawer or order ; in which case, 
there are only two parties; but these partake 
more of the nature of promissory-notes than of 
the proper bill of exchange. 

^ When a biU is drawn in a country using one Exchange 
qpeaes of com or money of a certain value, and relative va- 
made payable in another, using a different ^-^^^f^' 
des, it is strictly arid properly a bill of exchange, different 
When I give LlOO Sterling, and receive a billud^pu^. 



fiw IJMft Jamna^ or I4.IO6 : 6 : 8 Irish eumi^ 
tb« exchange is strictly at per; far that is Ibe 
iwl acid intrinric difieiuioe betwixt the numey 
of the two countries. Whatever is given above 
is a premium ; and whatever is giv^i unda is 
m discount; the rate of whidi varies with a 
thousand circumstances^ and is in a perpetual 
state of fluctuati(»L The money of eadi coun* 
try, besides its positive value, possesses a relative 
value; when compared with the mcxiey of odier 
countries; and it is this relative value whidi 
exdumge establishes. Whence it arises, that, 
besides the actual value, according to the di& 
fi^rence of cunendes ^ven for bills from ooe 
place on anoth», an advance <n: premium is 
sometimes given, and sometimes a deductic«i 
from the actual value is made. This rate of 
jpemium, or discount; is gaiexaliy temied the 
exchange between the countries; and is Uended 
or confounded with the proper exchange, pro* 
ceeding from the different currencies. In the 
same manner, there is an exchange, where there 
is no di£ference in the denominatkm of money* 
It is obvious^ that IhIIs drawn, to be paid in the 
same place or dty, can ^oduoe ndth» exchange 
nx re-exchange between die inhalHtants o£ that 
place or dty ; they are m»e documents of ddi^ 
and a medium of circulation. But when bilk 
are drawn on flLaoes more remote, though in the 
same kingdom, and using the same currracy, 
they are irfien above what is called the monqr* 
price ; and the diflBsrence between the yahie at 
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which they pass and the money-price is the rate 
of exchange. ' When the demand for payments 
is greater in one place than in another^ the bills 
of the place where the payments are to be made 
bear a premium or advanced price in all other 
places. For instance, payments to be made in 
London, from the country towns, always exceed 
the payments made from it. There is always, 
therefore, a great demand for remittances to that 
city- The Glasgow merchant having a deal of 
money to remit to his correspondents in London^ 
and few there to draw upon, purchases bills on 
London, for which he gives a premium above 
the money-price, in proportion to the expense of 
remitting specie, and the scarcity of, or demand 
for, London paper in the market. The usual • 
and average rate of this premium, which is per- 
manently in favour of London, is called the par 
of exchange. Were the London paper in such 
abundance as to equal the demand, it would sell 
at the money-price, which a merchant would 
say was below par ; and were it to exceed the 
demand, it would sell at a discount ; that is, a 
commission would be charged for negotiating it 
Glasgow paper sells exactly at the same discount 
in London, as is paid by way of premium in the 
market for London paper in Glasgow. In Lon- 
don, therefore, the exchange is said to run against 
Glasgow. The premium, or bonus, however, on 
London bills, is generally enhanced by the bank- 
ers, who, being always desirous of having suffi- 
dent funds in the hands of thdr London con^ 
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spondentSi to enable them to draw upon them, 
purchase up these bills at the market-price, and 
then sell their drafts on London at a higher 
.rate, which is called the bank-price, by which 
they gain a profit amounting to the difference of 
the two prices. In proportion to this profit, the 
public is, or ought to be, accommodated, by being 
enabled at all times, through the channel of the 
banks, to draw upon London.™ 
Paper- Bills, bcsidcs the important service they render 
as a vehicle of remittance, and a medium of 
foreign exchange, now constitute, along with pro** 
missory-notes, no small portion of the paper-cuTr 
rency*^ of the kingdom. As documents of debt^ 



money. 



ft 



^ The price of foreign bills of exchange depends entirely otf 
two circumstances^ first, on the value of the currency at the 
place where they are made payable, compared with the Talue of 
the currency at the place where they are drawn ; and, secondly, 
on the relation which the supply of bills in the market bears to 
the demand. 

• " If the real and nominal value of the currencies of the dif- 
ferent nations having an intercourse together remained invariable^ 
such fluctuations in the price of bills of exchange as arise from the 
first of these circumstances would be altogether unknown. But as 
the comparative value of the pound sterling, dollar, frank, guilder^ 
florin, &c. is subject to perpetual variation, the price of bills dP 
exchange must vary accordingly. Such variations, however, as 
proceed from this cause, aflect merely their nominal, or rather nu- 
merical value. It is those only which arise from variations in 
the supply and demand for bills, or, which is the same thing, in 
the payments a country has to make compared with those it has 
to receive^ that can be considered as retU; and hence the 'dis* 
tinctions of nominal, real, and computed exchange. The Jirst de- 
pends on alterations in the relative value of the currencies to be 
compared together ; the second depends on the supply of bills in 
the market compared with the demand ; and the third or comput* 
ed exchange, depends on the combined efiects of the other two.** 
—Art. *' Exchange* in Sup. to Encyclop. Brit. p. 206. 

* Paper-money, which is now in such universal use as to have 
givra occasion to the saying of an exalted character in England, 
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their peculialr privileges and facility of transfer- 
ence give them a ready circulation. The great 
payments of our foreign and domestic commerce 
are made by bills on London ; and a vast number 
of smaller bills circulate among the traders of the 
country, who successively indorse them to each 
other.* Bills, therefore, as a transmissible repre- 
sentative of property, answering all the purposes 
of specie, form a cheap and convenient circulating 



^and the liveliness of the metaphor could be no where more justly 
-eppreciated)^ that ' we eat and drink paper^ and live upon paper/ 
seems to have been little^ if at all, known to the ancients. To 
found a pmper and secure system of paper-currency requires a 
settled government, and an established credit^ which few of the 
andent states possessed in an equal degree with some modem king- 
doms. The great advantage of paper-money^ as a medium of trade, 
it is well known, consists in its being a very cheap substitute for 
the precious metals, which are a very expensive one. When the 
ckculatioQ is kept up by paper at home, gold and silver are sent 
abroad, and profitably employed in a foreign traffic, where a do- 
mestic currency could be of no service. 

In the continental wars in which this country has been succes- 
sively engaged, an immense exportation of bullion was necessary 
to pay the foreign troops in our alliance ; and after such drains of 
qpecie, it is probable that, without a paper-currency, our trade 
could not have been carried on to the same extent, or the national 
credit supported. The Carthaginians, in their long wars, are 
said to have been reduced to similar expedients, and that, to trans- 
act their commerce, they employed a fictitious money, something 
like our exchequer bills. " Carthage, exhausted by the large sums 
which she was obliged to pay to her auxiliary troops, conceived 
the idea of fabricating,, without any metal, a species of money at 
least as difficult to forge as a London bank-note. The author ot 
the dialogue entitled Eryxias, which has sometimes been attribut- 
ed ta Plato, and sometimes to Eschines the philosopher, observes, 
that the Carthaginians enclosed some unknown object in small 
sealed bags, which, being guaranteed by the republic, had, among 
merchants, a stipulated value, corresponding exactly to the paper- 
money of the modems." — Rech. Phil, sur les Grecs, tom. i. p. S36. 
For the operations of the Romans on their money, see Esprit des 
Loix, liv< 2S. ch. 11, 12, and 13..— 'A. 

^ Thornton oil Paper Credit. 
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medhim : and, by that means, tend to proaiole 
the increase, and to facilitate die opentions^ of 
the tnde and eommeroe of die natioiLP 



» Tliose wlio wiah to itndy the subfeci of exdkaii^c at k^g^ 
may consult Esprit dea Loiz^ torn. nL b. 2. c 10^ — Wealth oi N»- 
tkmsy T. 3. h. 4. c 1. and 3. ; tnit particulazlj the artide ^ Sz* 
dian^*' in the SuiiplaaDeiit to the Encjdopedia 



whidi the doctrines of mland and fbrdgn exdiange^ real and no- 
nunal exchange, the finut to the fluctuations of exchange, tiie dr- 
cumstances wlddi regulate the Talue of coins and bulfioiiy the 
effect of forouraUe or unfavouraUe balances, and of foreign ex* 
penditure, the equafizing effects of the operations of bill-flMr- 
chants, negotiation of bills, artutration of exchange, &c. are dm- 
cusaed and settled in die most able and satisfoctory manner. The 
tieatiBe condndes (p. 226) with the following just and imp og ta nt 
obserrations >— 

^ But whaterer maj hare been the era of te intradiielioB 

of biUs of exchange, it is oertun that tctj fow inrcntionB have 
redounded more to the general advantage. Without tins sim^ie 
and ingenious contrivance, commerce could never have made aaj 
considerable progress. Had there been no means of aettfing and 
adjustiiig the mutual dbdms of debton and creditors otherwise 
than bj the intervention of metallic BBonej, (for bank-psficria aoly 
another spedes of bills of exchange,) a Terj great p ro po rt iaiv 
many hundreds of millions,— Krf* that capital, which is now attUu g 
productive labour in motion in every quarter of Uw f^obc;, and 
ministmng to the comforts, the wants, and te e nj oy mea ta o£ 
mankind, must have been entirdy devoted to the wprditMy Aoae 
exchanges whidi are mudi better effected by the a^tacf o£ a tew 
quiiet of paper. Instead of a perpetual importation and czpov- 
tatioo €i gold and aiver, necessarily attended by an immensi^ of 
trouUe and expense;, a fow bflls of exrhaiy, possessed of afanaat 
DO intrinsic worth, and whidi may be transferred with Uw vtmoat 
fociii^, suffice to balanfse and adjust the moat extensive and 
plicated tians a rtions . But the mere settii^ free of an 
reproductive power, whidi must otherwise have been engag ed in 
a co —para tiTdy Asadvantageous employment, is only one of tiie 
anny benefits whidi, in a commercial point of view, we oirc to 
the uaeofbiDsof exdiange. By chei|iening the instrumeBts with 
which co mmei ce is carried on, they have materially reduced Ae 
price of almost every commodity; and have, in oonaeq[iienee^ in- 
creased the command of all dasses over the necegarics and fanoH 
ties of fife;, and aocderated Uw pro gress of civffiaatiQii, by oeca- 
afeomg a much more extensve intercowae and intimate conwyxiwi 
between £ffirent and independent ooontries than could otherwise 
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Lettebs of Credit are intimately connected 
with Bills of Exchange in their origin and object 
In the course of time, and in their application to 



" In a political point of view, their effects have been equally 
salutary. They have enabled every individual imperceptibly to 
transfer his fortune to other countries^ and to preserve it safe alike 
from the rapacity of his own government and the hostile attacks 
of others. The security of property has in this way been prodi- 
giously augmented. And although we should concede to the sa- 
tirist, that paper-credit has '^ lent corruption lighter wings to fly/' 
it is easy to show that it has powerfully contributed to render 
subjects less dependent on the policy, and less liable to be Injuri- 
ously affected by the injudicious and impolitic measures of their 
rulers. In countries in a low stage of civilization, the inhabitants 
endeavour, by burying all the gold and silver they can collect, to 
preserve a part of their property from falling a prey to the extor- 
tion of the despots by whom they are dtemately plundered and 
oppressed. This was universally the case in the middle ages ; 
and in Turkey, China, and other Eastern countries, the practice 
is still carried on to a very great extent. Some political econo- 
mists have endeavoured to account for the constant inuiortation, 
and high value of the precious metals in India, from the loss 
which necessarily attendsthe practice of hoarding ; and undoubt- 
edly this locking up of capital is one of the main causes of the 
exUeme poverty of these countries. But the security derived 
from bills of exchange is infinitely greater than any that can pos- 
sibly be derived from the barbarous expedient of trusting property 
to the bosom of the earth. *^ Pregnant with thouiands flits the 
icrap unseen," and in a moment places the largest fortune beyond 
the reach of danger ! Mr Harris was, therefore, right in stating, 
'^ that the introduction of bills of exchange was the greatest secu- 
rity to merchants, both as to their persons and effects ; and, con- 
sequently, the greatest encouragement to commerce, and the 
greatest blow to despotism, of any thing that ever was invented." 
'^(Harris on Coins, part i. p. 108.) 

" Previous to the peace of Paris in 1765, Amsterdam, because 
of its commerce, the wealth and punctuality of its merchants, 
and their intimate connexion with all the other great trading cities 
of the world, was the chief place where the accounts of the dif- 
ferent commercial countries were balanced and adjusted. But 
the entire loss of foreign trade, and the other vexations to which 
Holland was subjected during the ascendency of the French, has 
nearly diverted Amsterdam of all share in this business. London 

B 
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mercantile purposes, some change has been in« 
troduced in their form and use. It was there- 
fore thought proper to treat of them in a supple^ 
mentaiy chapter. 



has now become the trading metropolis of Europe aiid of the 
world. The vast extent of its commercial dealings has necessa« 
rily rendered it the great mart for bills of exchange. Its bill- 
merchants, a class of men remarkable for their shrewdness, an^ 
generally possessed of large capitals, assist in trimming and ad- 
justing the balance of debt and credit between the most remote 
countries. They buy up bills where they are cheap, and sell them 
where they are dear ; and, in consequence of the extent of their 
correspondence, and the magnitude of their transactions, hayo 
given a steadiness to the ^ohapge, to which It could not other* 
wise have attainedf" 
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CHAP. I. 

DESCRIPTION AND FORM OF FOREIGN AND IN- 
LAND BILLS OP EXCHANGE AND FROMISSORT!^ 
NOTE8. 



sste 



Sect. I. 

Of Foreign and Inland Bills. 

A FOREIGN bill of exchange may be defined to PwticB 
be an open order, or letter of request, by which biiu. 
a person in one country desires his correspondent 
in another, to pay a specified sum of money to a 
third party, or to any other to whom that third 
party shall direct payment to be made.* He who 
makes out the bill is called the drawer ; he to 
whom it is addressed, the drawee ; and the person 
in whose favour it is drawn, the payee. If the 
drawee undertake to pay the amount, he is then 
called the accepter ; and if the payee appoint an- 
other to receive the money, that other is termed 
the indorsee, as the payee is with respect to him 

» Stair, Inst b. 1, tit. Hi § 7.— Ewk. Inat. b. 3. tit. 2, | 25. 
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the indorser ; and any one who happens for the 
time to be in possession of the biU^ is called the 
porteur^ or holder of it The bill, before it is ac- 
cepted, goes often by the name of a drcift ; and, 
after it is accepted by the drawee, it is frequent- 
ly denominated his acceptance. 
Time of The period of payment is either at a certain 
p»y»neiit. ^gti^jj^ Q^QY itg ^ate, or after sight, or at sight, 

or on a certain specified day, or on demand, ac- 
cording to the intention and agreement of the 
parties, and the distance of the countries in which 
they reside. Before bills of exchange came to be 
of such varied and extensive use as in the present 
day, it was customary to make all the bills from 
one place to another payable after the same in- 
terval of time, which was called the ^iisance (usage) 
Unnce. between the countries.^ Usance is the period of 
one, two, or three months after the date of the 
bill, according to the custom of the places be- 
tween which the exchanges run.** Double or 
^treble usance, is double or treble the usual time, 
and half-usance is half the time. When the us- 
ance is one or more months, and it is necessary 
to divide a month, half-usance is uniformly fifteen 
days, without regard to the inequality of the 
months.<i In France, usance of one month is al- 
ways thirty days.* Usance between Great Bri- 
tain, and Hamburgh, Amsterdam, Rotterdam^ 



^ Savary^ Lettres de Change^ tome L liy. 3. ch. 5. 
^ Malyne^ Cods. vel. Lex. Mercat. part 3. c 4. 
^ Marius^ Advice concerning Bills of Exchange^ p. 9^, 
' Ord. de Commerce^ 1673. tit 5. art. 5. 
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and Altona, is one calendar <month from the date 
of the bill •/ between Great Britain and France 
thirty days ;* between Great Britain and Cadiz, 
Madrid, and Bilboa, two months ; between Great 
Britain/ and Leghorn, Venice, Rome, and Genoa, 
three months ; between Great Britain and Russia, 
there is no established usance. Bills from Con- 
stantinople and Smyrna upon Great Britain, are 
usually drawn at thirty-one days. From North 
America at sixty days \ and from the West Indies 
at ninety days.h Upon a bill payable at usance 
the time is to be counted exclusive of the date 
of the bill.* Foreign bills are sometimes, but 
not often, drawn payable at sight, in which case 
Ae bill ought to express that it is payable ac- 
cording to the course of exchange isit its date> 

When a bill is payable months after date or Time 
dght, the time is to be computed by calendar, ^3^r 
not lunar months. Thus, if a bill be dated Ist^^t lunar 
January, payable one month after date, the month 
expires on the 1st of February. If dated the 
S8th, 29th, 30th, or 31st January, payable one 



^ The usance between Britcdn^ and Antwerp^ Brabant^ Flanders^ 
and Holland^ is also one month ; and between Britidn^ and Spain 
and Portugal, two months. — Chitty, (Ed. 1822,) 26?. 

s Poth. Traits du Change^n. 15. Boucher, Inst. Com. n. 1 649* 

^ The usance between Amsterdam, and Brabant, France, Flan- 
ders, and Holland, or Zealand, is one calendar month, — ^between 
Amsterdam, and Italy, Spain, and Portugal, is two calendar 
fBfonths ;-*^md between Amsterdam, and Frankfort, Nuremburghj 
Vienna, and other places in Germany, on Hamburgh and Breslau, 
fourteen days after sight, — two usances twenty-eight days,— and 
hfdf-usance seren days.— Chitty, 267* 

^ Poth. n. 1 5. 

k Boucher, n. 11 65. 
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month ^flter date, the month expires on the 28th 
February in common years; and in the three 
latter cases, in leap-year, on the 29th. A bill 
dated 30th April, payable three months after 
date, is accordingly due on the 30th July, and 
ought to be protested on the 2d of August.^ 

Where a bill is drawn by days, the day on 
which the bill is dated, if payable after date, or ac- 
cepted, if payable after sight, is excluded."" Thus, 
if a bill payable ten days after date or sight, be 
dated or presented qn the 1st of January, the ten 
days expire on the 11th. When a bill is pay- 
able weeks after date, the weeks must be reduced 
to days, and the time computed accordingly. If 
a bill, therefore, be dated 1st January, payable 
six weeks after date, the six weeks expire on the 
42d day, exclusive of the day of the date, being 
the 12 th of February ; and the bill, by the addi- 
tion of the days of grace, becomes due on the 
16th. 

Days of ^^^ ^^^^ ^^ gracc which are allowed to the 
g««ce. person on whom the bill is drawn, were, it is 
probable, at first gratuitous on the part of the 
holder ; whence, apparently, the term is derived. 
But the custom of merchants, and the decisions 
of courts of justice, have established, that the ac- 



* 1803, Jarron o. Smith, Pac. Coll No 112. p, S46.>^Mor. 
App* to Bill, No H. 

« Beawes, I,ex MerpaU n. 853.«m.Poth. n. IS.-^Kyd, Treat, 
p. 7.— Thus in May w."Cooper, Fort. 376, a note payable ten daya 
after date, and dated 21st July, was considered to be due 31st 
(not including days of grace.) 
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cepter is entitled to them as a matter of right.'' 
Thenmnber of these days varies according to 
the custom of different places. The following is 
a list of the days of grace in different countries, 
^ven by Beawes in his Lex Mercatoria. 

DATS. 

Great Britain, Ireland, Bergamo, and Vienna, d 

Frankfort, out of the fair time, - 4 

Leipsic, Naumburg, and Augsburgh, 5 
Venice, Amsterdam, Rotterdam, Middle- 
burg, Antwerp, Cologn, Breslau, Nurem- 

burgh, and Portugal, - • 6 

Naples,** - - - - 8 

Dantzick» Koningsberg, and France, 10 

Hamburg^ and Stockholm, - - 12^ 

Spain, - - ' .. . . 14 

Rome, V ^ .. . - -. - 15 

Genoa, - - - * 30 



» 1788, Charles a. Skirving, &:c. Fac. Coll. No 27- p. 44. — ^Mor. 
l6l4. — Poth. n. 187. * Ce terme qu* accorde Tordonnance,' says 
this writer, ^ n'est terme de grace que de nom, parceque c'est ku^ 
manitatis rcUione qu'elle Fa accorde, et pour dlstingner de celui 
port^ par la lettre ; il est r^llement terme de droit, puisque c'est 
la loi qui le donne.* It appears, however, that in Scotland^ bills 
maj be protested on antf of the days of grace, though not on the 
day the bill is due. See Ersk. b. 3. tit. 2, § 33, and the decision 
above quoted, (See post ch. vii.) In England, a bill protested 
before the last day of grace does not entitle the holder to exact 
the dues of the protest from the accepter, who is allowed till the 
last day to pay it ; and this, it is believed, is also the consuetu** 
dinary law of Scotland.-»A. 

^ According to Boucher, bills on Naples payable at sight, have 
no days of grace, and others have only three ; and at Leipsic a 
bill must be protested the day it is due, p. 268.— -A. 

* See Note'. 

7 
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In Milan there are no fixed days of grace ; but 
the holder of the bill may grant some days, pro- 
vided it be done before a notary.** Billa on Ge- 
neva have five days of grace. At Leghorn, when 
a bill falls due it is con^monly retired on what 
are called the pay-days, which are twice a- week, 
Tuesdays and Fridays. Thus, a bill due on 
diaturday is payable on the Tuesday following; 
or, if due on Wednesday, is payable on the sub- 
sequent Friday. The payment is generally made 
at the stanzas, pkces appointed for the purpose, 
where the rate of exchange at the time is ascer- 
tidned. But in several of the places mentioned in 
the above list, the days of grace are not claimed or 
taken. In Hamburgh, for instance, a merchant 
in good credit retires his bill the day it falls due ; 
and to allow it to lie over during the days jof 
grace is thought discreditable. No diligence, 
however, can proceed on the bill till the days of 
grace are expired, and the day on which the bill 
becomes due makes one of these days, which is 
the case no where else/ In Great Britain, Ire- 



^ Boucher, p. ^69. 

' See BsLjlej, 199* — Goldsmith and another v. Shee, C. F. 
cor. Lord Eldon, 20th Dec. 1799. — A bill for £500^ drawir on 
Katter at Hamburgh, at three usances, was dated 25th June 1799* 
It was presented for payment on the 4th of October, which was 
a post-day* In an action by the indorsees against the payee, the 
defence was, that the presentment was improper; but it was 
proved in evidence as the settled usage at Hamburgh, that at- 
tliough it is usual to pay bills on the day they become due, the 
holder may, if he pleases, keep them a certain number of days, 
called respite-days ; and that the number of respite-days is eleven, 
where the eleventh is a post-day ; but where the eleventh is not 
4 poit-day, the respite^ays extend to the preceding: post-^lay 



. / 
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land, France, Geneva, Amsterdam, Rotterdam, 
Antwerp, Middleburgh, Dantzick, and Konings- 
beig, Sundays and holidays are always included 
in the days of grace. Bills on Russia have ten 
days of grace, and unless a protest be taken with- 
in the ten days, the holder loses his right to the 
cambiOf or eight per cent, exigible on protested 
t)ills. In that country, bills are looked upon 
more as documents of debt, than as possessing 
those peculiar privileges, with which, in order to 
expedite and favour tl^ affairs of commerce, they 
have by other nations been invested. The native 
Russian merchant, therefore, is extremely care- 
less ^bout the protesting of his bills, and is al- 



only, the holder being obliged, at his peril, to protest, and send 
off the protest by the eleventh day. — ^Verdict for the pl^tiffs. 

But this is not consistent with the Hamburgh ordinance. Art. 
17, in which it is stated, that the holders may postpone the pro- 
test until the twelfth day, if it be not a Sunday or holiday. 

Goldsmith and another v. Bland and another, C. P« cor. Lord 
£ldon, 1st March 1800. A bill for L.g98 : 9 : 9> drawn on Tre- 
▼iramus of Bremen, but payable in Hamburgh at three months, 
was dated the 15th June 1799; it was not presented or protested 
unUl the 26th of September, which was not a post-day. Another 
biU for L.26I : 7 : 2, addressed to Voeg in l4ubeck, payable in 
Hamburgh at three months, was dated the 26th June 1799; it 
was not presented or protested until 7th October, which was not 
a post-day. In an action on these bills against the defendants ^3 
indorsers, it was proved that it was optional in the holder of a 
lull at Hamburgh, whether he would present and protest it on the 
post-day before the eleventh day after the day limited for its pay* 
ment, the eleventh not being a post-day, or whether he would 
keep it until the eleventh; and one witness proved, that where 
the drawee lived at Lubeck or Bremen, it was the constant usage 
to keep the bill until the eleventh, whether it was a post-day or 
not, there being posts from Lubeck and Bremen to Hamburgh 
every day.-— Verdict for the plainUffs for L.1633. 

The day on which a biU falls due is counted as one of the days 
of grace in Framce^ aa well as at Hamburgh.—- Ghitty, ^66, 
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wa3r8 inclined to avail himself of the days of 
graca He is animated with little of that punc- 
tilious regard for his mercantile honour and 
credit, which is the laudable characteristic of a 
respectable merchant in otlier European states, 
and especially in this country. 
. In Scotland, when the third day of grace hap- 
pens to be Sunday, the bill must be protested (if 
not paid) on the Saturday preceding.* 
Old and ^^® different calendar computations of time 
new style, must also be attended to in regard to foreign bills 
of exchange. Most, if not all, the countries with 
which Great Britain is in the habit of commercial 
intercourse, have now adopted the Gregorian, or 
new style, in computing time, except Russia, 
where the Julian or old style (which is at present 
twelve days behind the new) is still used. 

When a bill is drawn payable after date upon 
a place using a style different from that observed 
where the bill is drawn, the time, it is said, must 
be computed according to the style of the place 
drawn upon.» If this were the case, a bill drawn 
from this country on Petersburgh, dated 1st 
April, payable one month after date, would not 

• 1786, Smith & Payne a Lung, Arthur, & Co. Fac ColL No 
282, p. 434. — ^Mor. l6l2. 

It appears that in England, on bills payable to the excise, it i« 
customary to allow six days beyond the days of grace, if required 
by the acceptor, on payment of a shilling to the clerk at the expi- 
ration of the six days, for his trouble. And it was held by Lord 
Mansfield, in Welford v. Hanldn, 1763, I £sp. 59, that as thia 
custom was general, the granting of this indulgence by the com« 
Qussioners of excise did not free the drawer. — Chitty, ii66^ 

* Beawes, n. 251.— Poth, n. 1 55.-<-Chitty, 26S, 
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be due till the Ist of May there/ which corre- 
sponds with the 13th of May here; while a bill 
drawn from Petersburgh on this country, dated 
1st April, payable one month after date, would 
be due on the 1st of May here, which corresponds 
with the 18th of April there. A difference of 
twelve days therefore would evidently take 
place, from the modes of drawing on the two 
countries. To' obviate this disparity, and equal- 
ize the difference of time arising from the use 
of the two calendars, it seems necessary and rea- 
sonable that the date should be regulated by the 
style of the place where the bill is drawn, and 
calculated back, or carried forward, to correspond 
with that style. And this, accordingly, is both 
conformable to the opinion of the other authors,^ 
and to the general practice. For example, on a bill 
drawn at Petersburgh, dated 1st April old style, 
and payable here one month after date, the time 
must be computed from the 18th April new 
style ; and, on a bill dated 18th April new style, 
payable at Petersburgh one month after date, 
from the 1st April old style. The date is some- 
limes made both according to the old and new 
style, the one being written above and the other 
below, with a small line between them, thus : 

^ Q g" I April 180T. Or 1st April O.S.^ April. 

This mode was also for some time practised fkim^ 

■ ' ' I ■ ■■ I ,., , ,i,i — ^Btyle> 



* Mar. 89.— Bajky, SOL*— Kyd» 6. But if the time of pay- 
ment be aot counted from the date^ the contrary rule applies. 
— Bayley, ib. 
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by the French in drawing bills on other coun* 
tries. The date was first put according to their 
modem calendar, and then the corresponding 
date according to the style of the place drawn 
upon, thus : 

Bordeaux le f premierVendemiaue an 12. ) 

i eOctobre - - 1808. ) 
. They have now, however, returned to the use 
of the common calendar in dating and endorsing 
their bills, which, it is presumed, they find a 
a great deal more amvenient. 
jgm. As a precaution against the risk of miscarriage, 

diawn ia foreign bills of exchange are usually drawn in 
sets; that is, two or three, and sometimes four 
bills are drawn, of the same tenor and date, each 
of which contains a condition that it shall be 
payable only so long as the others remain un- 
paid/ When a bill thus consists of a set, or 
several parts, each part must be delivered to the 
person in whose favour it is drawn, unless one is 
forwarded to the drawee for acceptance, in which 
case the others must be delivered; otherwise' 
difficulties may arise in negotiating the bill, or 
enforcing payment."" These bills are generally 
transmitted by difierent conveyances ; and any 
one of them being paid, the others are of no ef- 
fect. But if the drawer should have only given 



^ The condition should be inserted in each bill of the set; 
otherwise the payment of that in which the condition is inserted 
will be no defence against a bona^fide holder of the bill not con-^ 
taining the condition. 

^ MoUoy, b. 2. c. 10. § 10. 
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one bill, he will, if it should be lost^ be obliged 
to give another of the same tenw to the loser ;* 
in which case, however, he ought to be careful 
in exacting security against the re^appearance of 
the first ; for, if it comes into the hands of bona- 
fde holders, he may be subjected in payment of 
both/ 

INLAND BILLS. 

An inland bill of exchange, is a bill drawn inUmd 
and made payable in the same country. Inland ^^^^ 
bills differ chiefly from foreign, in this respect^ 
that they are usually drawn single, there being 
but one of the same tenor and date, and have 
often but two parties to them, the drawer and 
accepter. 

The facilities given to commerce by the use Uw of 
of foreign bills of exchange, procured them, at exchmge. 
an early period, pecuUar privileges in all the 
European states. The parties being of difierent 
kingdoms, questions concerning these bills came 
to be decided according to the received usages 
of trading nations ; and the law with regard to 
them was, of course, derived more from the ge- 
neral practice of the mercantile people, than from . 
any existing civil code, or municipal regulation. 
From being used in carrying on foreign corn- 



et Poth. n. SQ. 

^ I799> Lambton and Co. a. Marshall^ &c. Fac. ColL No. 182. 
p. 302. Mor. App. to Bill, n. S. 



i 
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meroe^ bills came soon to be employed in trans* 
riginof acting the internal trade of the country. But 
in that capacity their operaticxn was. at first mudi 
more confined than at present ; and, both in 
England and Scotland, it was some time befcnre 
they were considered as entitled to the same 
privileges with foreign bills. At length, how'x 
everj^ a growing conviction of their utility in all 
mercantile dealings, seems to have induced the 
legislature of this country, in 1696,* to put them 
on the same footing with foreign bills ; and since 
that time, all bills of exchange, inland or foreign, 
have been considered as possessing the same force 
and privileges by positive law ; and the custom 
of merchants relative to the one held as appli** 
cable to the other."" In England, inland bills 
were privileged in 1697; — 9 and 10 WiD. III. 
cap. 17.^ 

An English inland bill has generally three 
parties to it, — ^the drawer, accepter, and payee ; 
whereas, in Scotland, most of the inland billt 
have at first but two psurties^-— the drawer and 
accepter; and they are made payable to the 
drawer or his order. A Scotdi inland bill of 
this description, therefore, bears a nearer resem- 
blance to a promissory-note, than to an English 



« Act 36. § 6. Pari. wni. III. 

» 1748, Tudhope a. TumbuU, KUkerr. (Bill of Exch.) No. l6. 
p. 6k Mor. 1510. In this case it was decided, that an inland bHl, 
though not in re merccUoria, but for money lent, and though pay- 
able, twelve months aftw date, was entitled to the privileges of a 
bOl of exchange. 

^ Also 3 and 4 Anne, c. 9. 
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OF FOREIGN AND INLANI) BILl^, 31 

inland bill; and seems evidently to have been 
adopted, in this country, to supply the place of 
promissory-notes, which were not privileged till 
long after they were so in England. It was 
looked upon more as a document of debt, than a 
proper bill of exchange, among merchants ; and 
was often used as a form of security by people 
not in the least connected with trade. 

It may be observed, in general, that no pre- Form and 
dse form or set of words is necessary to consti« 2^^5||^ 
tute a bill of exchange. Of all obligations, they 
have, for the sake of commerce, been most fa- 
voured by our law-courts, and effect given to 
them in whatever shape they have been made 
out, provided the true nature of a bill was pre- 
served. It is, however, advisable, in drawing a 
bill of exchange, that the following points be at- 
tended to, some of which are essential to its va- 
lidity. 1st, That, in certain cases, it be on a 
proper stamp* 2(?, That the date be correct. 3d, 
That the place where it is drawn be mentioned. 
4itk, That the sum be expressed distinctly, both 
in figures and words, and no blank left to allow 
of any alteration or augmentation of the sum. 
Stkt That the time^of payment be clearly express- 
ed. 6th, That it contain an order or request to 
pay. 7tk, That in the case of foreign bills drawn 
in sets, each bill contain the proviso, that it shall 
only.be payable in case the others are not paid. 
Sth, That it be distinctly specified to whom the 
Ull is payable^ and the name properly spelled. 
9th, That in all inland bills, a place of payment 
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be inserted. 10th, That, in certain cases, value 
received be expressed* 11th, That, in particular 
drcumstances, it be stated whether the bill is to 
be paid with or without further advice. 12th, 
That the drawer's name be clearly signed. 19th, 
That the bill be properly addressed to the drawee. 
And, lastly. That in foreign bills, it be observed 
that the place where the drawee lives be correctly 
described. All which will be better explained 
by the following forms. 



No I. 

Exchange for L.500 Sterling. Glasgow^ 6ih February 1806. 
At usance, pay this our first of exchange^ (second of the same 
tenor and date not paid,) to the order of Messrs Hamilton, 
Smith, and Co., the sum of ^ve hundred pounds Sterling, at 
the exchange, as per endorsement,^ value in account, as ad- 
vised hj 

To Messrs Denovan S^ Spaden, 1 Dalrymplb & Ellis. 

merchants, Hamburgh. f 
Payable at 

Noll. 

London,8ihMay 1807. Exch. p. L.500Ster. at S4s. 8d.p. pound. 
Three months after date, pay this my second of exchange, 
(first of the same tenor and date not paid), to the order of Mr 
G.|Van Haveracht, the sum of five hundred pounds Sterling, at 
346. 8d., value in account, as per advice. 

To Messrs Flor 4* Co.,\ Wm. Richardson. 

merchants, Hamburgh 



;■} 



\ 



^ As the rate of exchange of the day cannot be known till in- 
formation be received from London, the bill is generally sent thi* 
ther, and the rate marked there on the back of the bill.— A. 
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No III. 

£250 Sterlii^. Glasgoru, '7lh April 1807. 

Twenty-one days after sight, pay this my only bill of ex- 
change, to Mr John O'Reilly, or order, two hundred and fifty 
pounds British, at the current exchange, value in account, and 
place it to my account, without further advice from • 
To Mr John Beresford, 1 John Brown. 

merchant, Dublin, ) 13th April. , Accepted. 

J. Beresford. 



FORM OF AN INLAND BILL. 

£130 Sterling. Edinburgh, 6ih May 1807. 

Three montlis after date, pay to me or my order, at my shop 
here, the sum of one hundred and thirty pounds Sterling, for 
lvalue received. 

To Mr Alexander Campbell, ) Wm. Drew. 



} 



merchant, Leith. y Alex. Campbell.^ 



SECT. 11. 



OF PROMISSORY-NOTES. 



A PROMISSORY-NOTE is a direct obligation in Form of, 

• .•<.!•« •. . and parties 

writing, by which one person promises to pay to to promis- 
another, or to his order, a certain sum of money, ^^-^^^^^^ 
within a specified time, or on demand. With 
the exception of promissory-notes admitting of 
no acceptance, the parties to them are similar to 
those concerned in a bill of exchange. Before a 
promissory-note is endorsed, the granter of it is. 



^ For additional forms of bills, foreign and domestic, see Appen- 
dix, No I. 

C 
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with respect to the parson who receives it, to be 
considei^d as occupying the place both of the 
drawer and drawee of a bill. When the note is 
endorsed, the endorser corresponds to the drawer ; 
the granter to the drawee or accepter ; and the 
endorsee to the payee, or party to whom the bill 
is made payable. In France and England,* pro- 
missory-notes were put upon the same footing 
with bills of exchaxige, long before a similar pri- 
vilege was extended to them in Scotland.^ Jt 
\)i9» been well observed by an EngUsh writer,*" 
that as commfippe advanced in its progress, the 
multiplicity of its concerns required, in many in- 
stances, a less complicated mode of payment, and 
of obtaining credit, than through the medium of 
bills of exchange, to which there are in general 
three parties. A trader, whose situation and cir- 
cumstances rendered credit from a merchant or 
manufacturer who supplied him with goods ab- 
solutely necessary, might have 30 limited a con- 
nexion with the commercial world at large, that 



* In France, the law of promissory-notes (billets de change) is 
legulated by the ordonnanoe of 1 6?^, &c. In England, promis- ' 
sory-notes were put on the same footing with inland-biUa by dd^ 
4th Anne ; made perpetual by 7th Anne, c. 25. § 3. — ^A. 

b In the first decision which is reported regarding promissory- 
^pte^, . Arbuthnot v, Scot, 29th January 1708> Mor. l%255^ 
the note was found to be improbative, as wanting the names 
and designations of the writer and witnesses. Though this 
was departed from in subsequent cases, it was still held, prior to 
the year 1772, that promissory-notes had none of the privileges 
of bills, and that pleas of compensation and arrestment were pro- 
ponable against onerous holders of them. See title ^' Pi^omissory- 
Nat^" in Mor. BioU, where the cases are collected. 

• Kyd, p. 18. 
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be could not easily furnish his creditor with a 
bill of exchange on another man, while his own 
responsibility might be such, that his simple 
promise of payment, reduced to writing for the 
purpose of evidence, might be accepted with 
equal confidence with a bill on another trader. 
Hence the introduction of promissory-notes; 
and hence, as before observed, the expedient de<^ 
vised by the Scotch merchants, of drawing their 
inland-bills, so as to be the same in effect with 
promissory-notes, while their form secured to 
them, at the same time, all the privileges of bills. 
By these inland-bills, almost all thie purchases 
and mercantile dealings in Scotland have for a 
long period been transacted; and though pro^ 
nrissory-notes were, in the 12th year of the reign 
of his present Majesty, indued by statute,* with 
the same privileges as bills of exchange, they still 
continue to be in general use. 

As bills, therefore, and promissory-notes, may^^.*^ 
now be considered as virtually the same with re- sory-notes 
spect to their privileges, the rules and decisions ^^ ^^^ 
relative to the one may be held as applicable to 
the other, which will render it unnecessary to 
treat of them separately. In the subsequent 

* By a temporary statute^ 12th Geo. III. c. *J2, made perpe- 
petual by 23d Geo. III. c. 18. § 55y it is enacted, § 56^ *' that 
from and after the 15th May 1772> the same diligence and execu- 
tion shall be competent, and shall proceed upon promissory-notes, 
whether holograph or not, as is provided to pass upon bills of ex- 
change and inland-bills, by the laws of Scotland ; that promis- 
sory-notes shall bear interest as bills, and shall pass by eudorsa- 
tion ; and that the endorsers of promissory-notes shall have the 
same privileges as the endorsers of bills, in all points." 



same. 
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pages, of course, they will be classed together; 
and, unless in some particular cases it is found 
requisite to draw a line of distinction between 
them, it may be laid down, in general, that the 
law, when stated to have been settled with re- 
spect to the accepter of a bill, is to be considered 
as applying to the granter of a note ; when with 
respect to the drawer of the bill, then to the first 
endorser of the note ; the subsequent endorsers 
and endorsees bearing an exact resemblance to 
e^h other. 



FORM OF THE PROMISSORY-NOTE. 

£100 Sterling. Glasgow, 1th April, 1807- 

Three months after date^ I promise to pay Mr William Mid- 
dleton^ or order^ at his counting-house here> the sum of one 
hundred pounds Sterling, for value received. 

Wm. Johnston. 

£150 Sterling. Glasgow, 1th April 1807- 

By equal instalments/ at three, six, and nine months after 
date, I promise to pay James Dennistown, Esq., or order, at his 
counting-house here, the sum of one hundred and fifty pounds 
Sterling, for value received. 

William Spbns. 



® In the case of the Carron Company a, Muirhead, 179^, Fe- 
bruary 26th, (Mor. 1457,) it was doubted whether a promissory- 
note, payable by instalments, has the statutory privileges of bDls. 
The Court did not, in that case, decide the point ; but it may be 
presumed, from analogy, that such notes are entitled to these 
privileges. Bills payable by instalments have long been used 
among merchants without challenge ; and as, by the 12th Geo. 
III., promissory-notes are invested with the same privileges as 
inland-bills, it does not appear upon what grounds notes, pay- 
able by instalments, should not have equal validity with bills 
payable in the same manner.<-*-A. 
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Besides the promissory-notes above described. Bank, 
used by merchants in their dealings with each ^ 
other, there are promissory- notes of another de- 
scription, payable to the bearer on demand, 
which may be reissued after payment These, 
by way of distinction, are called cash-notes, and 
may be circulated in any number by the public 
banks, or by private bankers, or by any other 
person whose credit is such as to make them be 
taken in payment.^ Bank of England notes are 
considered as cash; and the notes of private 
bankers, when the issuers of them are known and 
in good credit, pass as ready money. Promis- 
sory-notes received from bankers, for money de- 
posited in their bank, though negotiable by en- 
dorsement, are seldom transferred in that way, 
being in general held as an acknowledgment 
and document of debt. They are granted by the 
bankers as a security for the money lodged ; and 
commonly contain a clause to pay the stipulated 
rate of interest* 



'By* 55th Gea III. c. 184^ § 14, it is declared, that notes 
payable to the bearer on demand^ for sums not exceeding L.lOO, 
may be reissued by bankers without payment of any ^ditional 
duty. 

8 Bills and promissory-notes were originally written on plain 
paper. By the 23d Geo. III., certain duties were imposed, 
which required that they should be written on paper duly stamp- 
ed. By subsequent statutes, these duties were taken off, and 
others imposed in their stead. For the duties payable at pre- 
sent, by 55th Geo. III. c. 184, see Appendix, No IL 

Drafts, or checks, upon accounts with bankers, are not in Drafts oh 
43uch general use in Scotland as a circulating medium, as in bankers. 
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England. They are in the simple form of an order on the 
banker to make payment on demand of a certain sum from the 
Ranter's account^ and are understood to be payable to the bear-* 
er. By the present stamp-act^ schedule^ part I., tit. Bills of Ex- 
change^ they require no stamp, provided theyl)e drawn on a 
banker, or person acting as a banker, who shall reside within 
ten mile9 of the place where such drafts are issued, the place be- 
ing specified in ^e draft ; and provided they shall bear date on 
or before the day on which they are issued, and do not direct 
payment to be made by bills or promissory- notes. 

It may be observed in general, that drafts are transferable by 
endorsation, in the same manner as bills, and that nearly the 
same rules. are applicable to both. It is settled in England, 
that, to preserve recourse against the granters, they must be 
presented for payment, at the latest, on the day after they are re- 
ceived. — Chitty, 274. — In M'Gilchiist v. Arthur, l6th January 
1794, Mor. 877> it appeared that James Fife had, on ^3d Fe- 
bruary, granted, without value, to Archibald Macausland, a draft 
on his banker for L.100. Macausland endorsed it, for value, on 
24th February, to M'Gilchrist, who presented it for payment on 
5th March. But by this time Fife had withdrawn his money from 
the hands of the bank, (by which step he was precluded from 
founding on the want of due negotiation,) and the draft was in 
consequence dishonoured. The liability of Fife in recourse was 
discussed in a suspension, conducted by the trustee for his credi- 
tors. The competency of a summary charge upon such a note 
having been disputed, the Lord Ordinary turned the charge into 
a libel, (see ch. x. last note,) and found the defender liable in 
the sum contained in the draft, with interest. A reclaiming 
petition to the Court having been presented, it was observed on 
the Bench, — " The draft in question is transferable like a bill of 
exchange. It is equally free from compensation with a bank- 
note. It falls under the class of ' notes of trading companies,' 
which are exempted from the enactments of the statute I696. 
Besides, the drawer having issued his order in these terms, i» 
barred, personali exceptione, from objecting to the negotiability of 
it, and tiie trustee for his creditors cannot be in a better situa- ^ 
tion." The petition was refused without answers. 
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CHAP. II. 



OF THE COMPETENT PARTIES TO BILLS 

AND NOTES. 



Bills of Exchange, like other contracts, can competent 
only be valid when executed by persons qualified SruT ^ 
to bind themselves. Only such, therefore, as are 
capable of personal obligation can be proper par- 
ties to bills and promissory-notes. As the con- 
sent of parties is implied in every obligation, those 
who are by law deemed incapable of consent, as 
persons under age, or non compos mentis^ cannot 
bind themselves by contract. Consequently, Fupii«, 
bills accepted or negotiated by pupils, idiots, and 
lunatics, have, with regard to themselves, no 
validity. . 

Married women, too, have no power to grant MMmed 
Hlls, or any other security bearing interest, so as 
to bind themselves or their husbands.^ Nor can 
they, even with concurrence of their husbands, 
subject themselves to personal obligations of any 

• 1749> Forrest a. Earl of Sutherland, Diet. 3, 2S3. Mor. 478. 



women. 



/ 
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sort during marriage ;^ and they are not liable to 
personal diligence.*' In certain cases, however, a 
married woman is considered as having an exist- 
ence independent of her husband, and, among 
other contracts, may bind herself by bill. 1. 
Where the wife has got a separate stock, exempt- 
ed from the jus mariti^ or husband's right of ad- 
ministration, she may bind herself to the extent 
of that stock.* 2. Where there is a legal or vow 



bDict. T. l.p. 39^. 17^1, Menzies a. the Creditors of Gil- 
lespie, Fac. Coll. No 67. p. 151. Mor. 5974. 1772, Watson 
«. Robertson. Mor. 597^. 1791> Harvey & Fawell a. Trustees 
of Chessels, Diet. v. 3. p. 284. Mor. 598a 

« 1738, Gordon v. Pain & Husband, Kilker. 256. Mor 6079^ 
1790,^ Chalmers v. Douglas & Husband, Fac. ColL No 117- p. 238. 
Mor. 6083. 

^ It has been repeatedly decided that a wife may lawfully 
grant securities over her separate property m favour of her hus^ 
band's creditors. See cases in note \ Eleis a. Keith, 15th Dec. 
1665. Marshall a. Ferguson, Dec. 1683. Mor. 5990. 

But the personal obligation contained in sudi securities, or in 
personal bonds or bills granted by a wife in conjunction with her 
husband, are void and null, both as to diligence against her per- 
gon and estate. L. of Ulysseshaven v. Lady Bonnington, I6II. 
Mor. 5957. Birch v. Douglas^ l663. Mor. 596 1. Duncan v. 
Forbes, 1705. Mor. 5966. Eleis v. Keith, ^up. Kerr. Shearers, 
1715. Mor. 599\. 

Whether a wife's personal obligations, by bond, bill, or other- 
wise, granted by her in relation to the administration of her se- 
parate property, are valid to the effect even of authorising dili- 
gence against her estate, does not seem to be clearly fixed. With- 
out doubt, such obligations cannot, during the subsistence of 
the marriage, be grounds of diHgeoce against her person. In 
Watson V, Robertson, sup., where two sisters had granted a 
bond over certain heritable property, with the consent cSt the bus*- 
band of one of them who was married, the creditor, after the 
death of the married sister," proceeded to lead an adjudication 
of the property, upon the personal obligation contained in the 
bond. But the Court found, *' that an adjudication cannot pro- 
ceed on the personal obligation of a wife slante mairimonio.** The 
s^tement in. the text, that a wife may bind herself by bill in.re- 
liation to her separate property, may therefore be questioned. At 
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luntary separation, and a yearly sum has been 
settled upon the wife by the husband as a sepa- 
rate maintenance, her personal obligations during 
their separation, are effectual against her ; but no 
diligence can proceed on such obligations against 
her person.® 3dly, Where the husband having left 
the country, and the wife enters into trade, receives 
credit, and contracts debt in her own name, for 
the purpose of maintaining herself and family, 
she becomes liable for these debts, arid diligence 
is competent against her for the recovery of them ; 
1789, Churnside a. Currie, Fac. Coll. No 78. p. 
141, — Mor. 6082. In the case just quoted, the 
husband having left Scotland in bankrupt cir- 
cumstances, the wife engaged in trade, in orda- 
to earn a subsistence for herself and children. 
Being charged with horning for payment of a 
bill of exchange, she suspended, on the ground 
that a married woman cannot, by contract, sub- 
ject herself to personal diligence. This plea, how- 
ever, was entirely disregarded as inapplicable to 
a case like the present, where the debt had been 
contracted by a wife in her own name, while her 

■-- ■ — ■ -- — 

the same time^ as it would be contrary to equity that a wife's 
property should not be attachable for sums which have been laid 
out for her own benefit, redress would probably be given in an 
action by the creditor, in which he might prove that the sums ad- 
vanced by him had been employed beneficially in the wife's affairs, 
and obtain a decree to the effect of enabling him to attach her 
property. See Harvey and FaweU v. trustees of Chessels, sup. 
See also Bruce v, Paterson, 23d January 1678. Mor. 5965, 

A wife's separate debts can, on the dissolution of the marriage, 
be recovered by diligence against herself and her estate. Prim- 
rose V, Watson, 13th January l6lO. Mor. 5982* Neilson v, 
Arthur, 23d February 1672. Mor. 5984. 

• Ersk. b. 1. 1. 6. § 55. 
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husband was out of the kingdom. To refuse the 
ordinary legal compulsitories in such circum- 
stances as these, would, it was observed, in the 
end, prove hurtful to the women themselves, by 
preventing them from gaining a livelihood in 
trade, at a time when their husbands could not 
afiind them any support. The bill of suspension 
was refused by the Lord Ordinary, and the Court 
affirmed the judgment/ 

By the law of Scotland, all the moveable pro- 
perty of the wife (with the exception of articles 
of dress and ornament) falls, at marriage, imder 
the Jus mariti, or right of administration of the 
husband; and he becomes responsible for her 
debts. He is therefore liable for bills granted by 
the wife before marriage ;* and, on the same prin« 
ciple, is entitled to pursue for payment of bills 



' See to the same effect, Gairns v. Arthur, 19th Dec. I667. 
Mor. 5954i. Hay v. Corstorphine, 23d June 1763. Mor. 5956. 
Cases of Bold and Dall, Mor. 6002. 

In one case, a wife has it in her power to bind her husband dur- 
ing the subsistence of the marriage, viz. where, with his express or 
tacit consent, she has either managed a branch of his business, 
or carried on traffic on her own account. Obligations granted 
by her in these situations do not bind herself, but her husband. 
£rsk. b. 1. 1; 6. § 26. See also Cotes v. Davis, 1 Camp. ^85. 

A wife is presumed to be intrusted with the management 
of the household affairs, and therefore the husband is liable for 
all furnishings ordered by her for the use of the family. A 
loan of money to her for that purpose is in a different situation, 
and the lender would probably be required to prove that it was 
necessary, and was actually applied to the family 'affairs. In 
Mitchelson v. Lady Cranstoun and husband, 12th Dec. 1780; 
Mor. 5886, it was found, that the husband alone is liable for 
such debts. 

s 1725, Lesly a. Nicholson, Karnes, R. D. v. 1. No 55, p. 105. 
Mor. 5766.^-His liability ceases upon the dissolution of the mar* 
riage. Ersk. b. 1. 1. 6. § I6. 
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granted before marriage in her favour.^ It has 
also been decided, that a bill to a wife during 
marriage, bearing exdusion of the ^W mariti, is 
efieetualt where it is for money that does not fall 
under it.» 

All deeds and contracts granted or entered into Minora 
by a minor, without consent of his curators, are 
null with regard to him, but obligatory on the 
other parties, if judged beneficial to him. When 
a min(»: has no curators, his deeds are as effectual 
as if he had curators, and acted with their am- 
sent ; but he is allowed to be restored Against all 
deeds executed by him during minority, that are 
prejudicial. Where such deeds have been grant- 
ed by a minor, with concurrence of his curators, 
or by one who had no curators, in both cases 
he is entitled to do them away by an action of 
reduction within four years after his majority^ 
But though a minor has the privilege c^ restitu- 
tion, in this way, against all obligations arising 
ftom contract, by which his interests may be in- 
jured, yet, when he engages in any trade or pro- 
fession, he is not allowed to challenge deeds 



*^ 17S8y Gilhagie a, Orr. Mor. 1421. Session Papers in Ad- 
vocates' library. 

* 1750, Mungal a. Calder, Kilker. (Husb. & Wife,) No 17. p. 
269. Mor. 5771. 

^ Though minors are precluded from restitution with respect to 
deeds which they have ratified or tacitly approved of after majo- 
rity, it was found that a minor, who, in his nineteenth year. Had 
grimted certain bills jointly with his father, and had, within four- 
teen days after majority,- settled accounts, in which these bills 
were stated as articles, was not, by this slight act of homologa- 
tion, debarred from insisting for restitution in iiUegrum, 17 B2, 
Melvil a. Amot, Fac. ColL No 51. p. 80. Mor. S99S.«-*A. 
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granted in the regular exercise of his business^ 
Thus, bills of exchange accepted by a minor, who 
is a merchant or trader, are presumed to have 
been given for value advanced to him in the 
course of trade/ For were not this presumption 
admitted, a minor merchant could not deal other- 
wise than by ready money ; which would in 
effect be saying, that a minor cannot be a mer- 
chant. Action, too, was sustained on a bill 
granted by a minor holding a commission in the 
army, for certain articles purchased by him from 
a toyman^ though the articles were either entire- 
ly useless to the minor, or unnecessary in his 
situation, and though the persons liable by law 
to aliment him could not have been obliged to 
pay for them."" 

A minor, though married, cannot be a party 
to a bill, if he be not a merchant." But though 
a bill is drawn, endorsed, or accepted, by a per- 
son who cannot bind himself, it will nevertheless 
be valid against all those who are competent 
parties to the instrument.® 

1 1732, Craig a. Grant, Diet. v. 1. p. 585. Mor. 9035. Grieve 
a. Tait, ibid. 5^. Mor. 9036. 

™ 1782, Johnston a. Maitland, &c. Fac. Coll. No 69. p. IO7. 
Mor. 9036. 'See also Heddell v. Duncan, 5th June 1810. Fac. CoH. 
^ Boucher, n. 1250. It will be sustained so far as the sum bor- 
rowed has been employed beneficially. Ersk. b. 1. t. 7- § 33. 
o Pothier, n. 29. Chitty, I9, 20. Ersk. b. 1. t. 7- § S3. 
Person in- ^ person interdicted is not incapacitated from granting bills 
teroicted. ^jt^jjQut consent of the interdictors, because interdiction affects the 
heritable estate only. Such bills, however, will not be valid 
grounds for attaching the heritable estate, unless the creditor 
prove that the sums were laid out profitably for the debtor. 
Ersk. b. 1. 1. 7. § 57-8. 
Aliens. An alien enemy is not entitled^ wliile war continues, to sue for 



tlOD. 
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It may be laid down as a general rule, that no Liabuity 

, , of persons 

person can become a party to a bill, unless his whose 
name be on some part of it. Bills being nego-onbui. 
tiable solely upon the credit of the names which 
appear upon them, recourse cannot lie against 
one who passes a bill, of which he is neither ac- 
cepter, drawer, nor endorser, though it should be 
afterwards dishonoured ; as it is to be presum- 
ed, that he who took or discounted the bill, 
did so on the credit and responsibility of the 
names already upon it,^ Any person, however, 
may draw, accept, or endorse a bill by his agent, 
factor, or clerk, which is termed by procura-^j^icastL' 
tioni^ and as this office is merely ministerial, 
minors, married women, and persons incapable 
of contracting in their own right, so as to bind 
themselves, may nevertheless be agents for these 
purposes.' 

To authorise a person to act by procuration, it 
is said that a written commission or power is ne- 
cessary ;• but it would appear, from the custom 
of merchants, that it is sufficient if the authority 
be verbal, or if the person drawing, accepting, or 



payment of a debt due him in this country. The deblor is there- 
fore entitled to resist the payment of a bill of which an alien ene- 
my is the holder^ or which he has endorsed away after the decla^ 
ration of war. Johnston & Wight v, Goldsmid & others^ 
15th Feb. I8O9. Fac. Coll. But the right of action revives on 
\he return of peace. Bell's Comm. I. 234. Bayley^ 5%. 

P 1T94> Harrisons a, Chippendale^ Fac. Coll. No 141. p. 324. 
Mor. 1620. Kyd, p. I98. See ch. v. note \ 

4 Beawes^ n. 83. 

' Manning's Law of Bills^ p. 56. Chitty^ 23. 

* Beawes, n. 86. Mar, p. 104. Forbes^ p. 15. 
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endorsing the bill per procuration, was in the 
habit of doing so, and his acting in that capad«> 
ty recognised by the principal^ 

Any one who, by procuration, negotiates, 
draws, accepts, car endorses bills, by subscribing 
his own name for his employer, efieetually binds 
the principal, while he himself remains unbound. 
But if a person draw a bill in his own name, for 
behoof of another, without mentioning his cha- 
racter of factor, he is presumed to have inter- 
posed his credit for his constituent, and is per- 
30DaUy liable.'' 



^ Bell's Comm. 1. 31 1. In a case in which this point occurred^ the 
Lord Chancellor said^-— '^ Here a greater error has occurred than 
he ever remembered to have met with^ if the commercial law was 
the same in Scotland as in England. In one of the interlocutors 
there is a findings *^ that an endorsation per procuration requires 
a special mandate." His opinion was^ that no such thing was 
absolutely necessary ; for if^ from the general nature of the ^cts 
permitted to be done^ the law would infer an authority^ the law 
would say that such an authority might exist without a special 
mandate, and that an endorsation j^er procuration might be good, 
though there were no such mandate." Davidson v. Robertson and 
others^ 3 Dow. 218, 4th July 1815. See also Chitty^ 23. 25. 

It has been decided in England* that if one usually subscribes 
an instrument with the name of another^ proof of his having done 
so in many instances is sulficient to render liable the person whose 
name is subscribed^ without production of any power of attorney. 
Neal V. Erving^ 1 Esp. 6l. Haughton v. Ewbank^ 4 Camp. 188. 
In the case of a person having the powers of a general agent 
or factor^ the principal is bound by all his acts ; but an agent 
constituted for a particular purpose^ and under Iknited and cir- 
cumscribed powers^ cannot bind the principal by any act exceed- 
mg his authority, Chitty, 23. TumbuU v. M'Kay, 26th Feb. 1822. 
Shaw's Rep. 1. 353. Watson v. Bank of Scotland, 15th May 1806. 
Mor. App. to Mandate, No 3, (as reversed on appeal.) 

The principal is liable to the endorsees of the bills drawn by 

his factor, for goods sold on his behoof, though his own na^e 

should not appear on them. Telfer v. James, Wood and James, 

5th Feb. 1822. Shaw, I. 290. 

" 1782, Connel a. MacLelland, Fac. Coll. No 141, p. 324. 
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It is said by Beawes» that the possessor of a 
biU must admit of the acceptance of a procum- 



Hor. 1485. The same is held in England^ Chitty, 27* And 
it has been so decided even in questions between the agent and 
priQcipaly I^evre v. Lloyd^ 5 Taunt 7^9* Defendant as bro- 
ker sold cotton for plaintiff^ and drew^ in his own name^ on buy- 
er for the amount in favour of seller. He was found liable for 
tjae bilL Goupy v. Harden^ 7 Taunt. 159* An agent employed 
to buy bills on Portugal at 10s. per cent, commission^ got them 
payable to his own order^ and endorsed them^ without restriction^ 
.to hia employer. He was held liable for the amount.— ^Ed. 

YHih. regard to a factor's liability to the principal^ in Scotland^ 
it was founds that a flEictor taking bills in his own name fbom his 
constituent's debtor^ and the debtor becoming bankrupt, the loss 
must be sustained by the factor. 17S9> Ainslie a. Arbuthnot, 
Diet. 5. 202. Mor. 4065. 

A factor in Scotland employed to sell goods belonging to Eng- 
lish merchants, was accustomed to lodge the price in a private 
banking-house, on an account in his own name, and to take from 
them bills drawn on their correspondents in London, payable to 
himself, which he endorsed and transmitted to his employers, 
against whom he charged a commission of 2} per cent. Upon 
the bankruptcy of the drawers and accepters, he was found liable 
for such bills as had not been paid by them. 1795, Baines a. 
Tumbull, Fac. Coll. No 187, p. 452, Mor. I486. Chitty, 28. 

A banker in Edinburgh having got orders to remit his corre- 
spondents money, by a bill on the Bank of England, chose rather 
to remit it by a bill upon a private banker in London. The 
bill was taken out of the post-office by some unknown person, 
who, Mpon a false eklorsation and receipt, got the money from 
the banker on whom the bill was drawn. It was found that the' 
r^odttance by bill, on a private banker, was at the defender's own 
risk and hazard. 1730, Selwyn a. Arbuthnot, Diet. 1. 58. 
Mor. 10,094. 

A mercantile company in Scotland sold grain for a merchant in 
I^pndon on a del credere commission, and took bills for the price. 
These biUs they discoimted with a private banking-house in Edin- 
burgh, then in good credit, from whom a bill drawn on London 
was taken for the amount, payable to the order of the Scotch 
company, who endorsed ^d transmitted it to their employer. The 
drawers and accepters of this bill having become bankrupt before 
the term of payment, the Scotch Company were found liable for 
i^ 1795,. Scott a. Mackenzie, &c. Fac. Coll. No 149, p. 341. 
Affirmed up<m appeal, 179^, Dec. 19* Mor* 10,101. 

A person having aceepted a biU for a sum, as the price of a 
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tor properly empowered to accept ; and that a 

procuration, either general or special, is sufficient 

for that purpose/ But an agent cannot delegate 

his authority, unless an express power be given 

him to that eflfect.'' 

Rec»u or When a merchant wishes to withdraw his pro- 
expiry of ir 

i)rocura- curatiou from any agent or clerk, who has been 
in the habit of drawing or accepting bills in his 
name, he will naturally be careful to give early 
notification of it to his correspondents, as, other- 
wise, he may be brought in to pay bills which he 
never meant should be accepted or drawn by 
him ; notice in the Gazette not being accounted 
sufficient intimation, unless it be brought home 
to the knowledge of the person insisting on the 
want of it.» 



tion. 



part of a ship which he had commissioned the drawer of the bill 
to buy for him, payable to the drawer or order, upon his, deliver- 
ing a vendition to the accepter, was found bound, by his accep- 
tance, although the ship was bought by the drawer in his own 
name, and though he had not offered the vendition till after the 
ship had been damaged : seeing that the constituent had never 
tendered the money, or demanded the vendition. 1711, Gibson 
and Wilson, a, Leith, IHct. 2, 58. Mor. 10087- — A. 

^ No 87, Scarlett's Style of Exchanges, ch. 23. R. 10. See post, 
ch. iv. 

w Manning, p. 90. Chitty, p. 26. 

^ Chitty, p. 26. Limited mandates for doing a special act ex- 
pire by performance of the act, or by death or revocation, and are 
not, like general powers, capable of extension by mere inference 
and bona fides. Bell's Comm. I. SQQ. 

But where the procuratory or authority is general, its effect 
continues till its recall or expiry is generally known, or is brought 
home to the knowledge of those founding on it. Chitty, 26. 

Death, bankruptcy, and insanity have in law the effect of re- 
vocations of delegated powers. But the bona fide transactions of 
persons in ignorance of these events are protected. Bell's Comm. 
I. 395^6. See Pollock v. Paterson, 10th Dec. 1811. Fac. Coll. 

2 
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The representative of a person deceased may Rramen- 
become a party to a bill, by filling iip his owndmwer. 
name as drawer, if the bill be found blank in the 
drawer's name in the repositories of the deceased.^ 

G)rporations may become parties to bills, by corpom- 
their agents or office-bearers for the time being ;■ 
and the whole partners of a company may beP«ta«* 
lx)und by the subscription of the copartnery firm.* 



y 1801, Fair a. Cranston^ Session Papers. Mor. 1677* 
' The managers for the time being of a corporation^ as being in 
j^ossession of its funds^ may be charged by personal diligence for 
payment of the debts of the corporation; but they are entitled to. 
a suspension of the diligence on making over to the creditors the 
fanda under their management. Livy v, Mudie and others^ 6th 
Aug. 1774, Mor. 2512. Anderson v. Morton and Alexander, 
18th Nov. 1779> Mor. 2514. 

• 1766, Dewar a. Miller. Fac. Coll. No 38. p. 63. Mor. 14,569. 
The whole partners are bound by bills granted in name of the co- 
partnery by one of them, even though that partner was by thdr 
agreement expressly prohibited from granting or indorsing, bills, 
unless that stipulation was known to the receiver. Bayley, 45. 
If the stipulation was known, the receiver of the bill must 
prove that the value was applied for behoof of the company. 
Chitty, 31. 

If a partner grant a bill in the company's name for a private 
debt of his own, or in the course of his own individual concerns, 
the receiver, knowing this, cannot recover the contents from the 
other partners, unless he prove their concurrence in, or approba^ 
iion of this use of the firm. Blair Miller v, Douglas, 22d JaD. 
1811, Fac. Coll. Chitty, 33. In ex parte Bonhonus, 8. Vesey, 
542, Lord Chancellor Eldon said, — " This petition is present- 
ed here upon a principle which it is very difficult to maintain ; 
that if a partner, for his own accommodation, pledges the part- 
nership, as the money comes to the account of the single 
partner only, the partnership is not bound. I cannot accede 
to that. I agree, if it is manifest to the persons advancing 
money that it is upon the separate account, and so that it 
is against good faith that he should pledge the partnership, 
then they should shew that he had authority to bind the partner- 
ship. But if it is in the ordinary course of « commercial trans- 
actions, as upon discount, it would be monstrous to hold, that a 
man borrowing money upon a bill of exchange, pledging the part- 
nership, without any knowledge in ^he bankers that it is a separate 
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One of two copartners having accepted, " for 

his own half,** a bill drawn on the company, it 

was found that he was liable for the whole sum, 

as he ought to have accepted simply.'' 

Joints- When a bill is addressed to, and accepted by, 

ceptenttud 

payeci. morc pcrsous than one, the whole accepters are 
bound, jointly and severally, to the holder, whe- 
ther it be so expressed in the bill or not ; and the 
holder may exact payment from any one of 
them.c 

When a bill is payable to two persons, neither 
of them can indorse it for more than half the 
sum; and payment by th<e accepter to one or 
other of the holders will liberate him.* 

If a bill be granted by one person as principal, 
and by others as cautioners, and indorsed by the 
holder to any of the cautioners, the principal is 
liable for the whole contents.® 

Where a bill is payable to three persons, two 
of them may pursue for the whole sum.' 



transaction^ merely because that money is all carried into the 
books of the individual^ therefore the partnership should not be 
bound." 

An innocent indorsee will not^ however, be afi^te^ by these 
objections. Clark v. Shepherd^ 28th Feb. 1823. Shaw's Rep. 
II. 255. Bayley, 4?. 

After due notification of the dissolution of copartnerships none 
of the partners will be bound for acts of the oUiers in the name 
of the firm. Chitty, 35-6. 

^^ 1712, Naughton a. Ritchie. Diet. v. 1. 98. Mor. 1490. 

*^ 1761, Gordon a. Sutherland, Fac. Coll. No 7- p» H, Mor. 

14,677. 

** 1685, Fountainhall, v. 1. p. 332. Harcarse, (Bills, &c.) No 
163. p. 36. Mor. 14,674. Bayley, 4^ 

« 1742, Alexander and Hill a. Scott Home, No 116, p. 328. 
Mor. 14,675. See post. p. 59-60. 

' 1744, Lord Lyon, &c. a. Gordon^ D. Falconer, v. 1. p. 26. 
Mor. 14,676. 
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If there be several drawers who subscribe theDr»wer. 
bill, all are liable in case of a protest.^ 

If a factor of an incorporate company draws a 
bill on such company, and one member accepts 
it, the acceptance will not bind the company, 
because it is not a public act of the company, 
but a private act of the party .»> And on the 
same principle, if several persons, each in his in- 
dividual capacity, employ one factor, and he 
draws a bill on all of them, and one accepts it, 
the acceptance will not bind the rest.* 

An authority given to one partner to receive 
debts owing to, and pay those due by, a co- 
partnery concern on its dissolution, does not en* 
title him to draw a l»ll oa one of the debtors of 
the partnership, and> on its being accepted, to 
indorse it in name of the company,*^ 

The principal and immediate parties to a bill. Accepters 
,1-1 -I 1 ^ supra pro- 

are the drawer, accepter, and payee ; but a person test 

may indirectly become a party to it ; as, where he 

accepts for the honour of the drawer, or any of 

the indorsers ; which is called an acceptance 

supra protest/ 



« Mdloy, b. 2. c. 10. $ l6. 
h Ibid. § 19. 

' Mar. p. 64. Beawes, pi. 228. Chitty, 38. 
^ Chitty, p. 38. Kyd, 33. See also 1788, Dalgliesh, &c. a. 
Sorley. Bell's Cases, p. 487- 
* Poth. n. 25, 26. See ch. iv. 
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CHAP. III. 



OF THE REQUISITES OF BILLS. 



Bills having been originally introduced to save 
the trouble and risk attending the carriage and 
transmission of money, and sanctioned by law 
on account of their convenience in trade, ob- 
viously require, that money alone should be 
their object, and that they should not contain 
any extrinsic quality incompatible with their 
primary use and destination. Were it other- 
wise, they would soon come to interfere with 
and usurp the place of deeds, which demand 
more formal solemnities to give them validity 
and effect. The payment of money alone, there- 
fore, is the proper and genuine province of bills 
of exchange ; and they are to be considered as 
bags of money, payable from hand to hand, as a 
necessary medium of trade. 
£ for*^ It has accordingly been early ascertained, that 
ney only, j^^g must be for the payment of cash only, and 
not for the performance of acts. Thus, bills, or 
precepts for the delivery of salt, meal, barley. 
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and other fun^bles,* were found not to possess 
the privileges of bills of exchange ;** nor is it 
even certain whether such bills will be sustained 
as probative writs."" It was however determined, 
that an obligation to deliver a fish^^debenture, in 
payment of a quantity of salt, was indorsable as 
a bill ; being a transaction betwixt merchs^ts, 
in re mercatoria, and agreeable to practice/ and 
the indorsee of a debenture was preferred to a 
creditor of the indorser, who had, posterior to 
the indorsation, arrested in the hands of the 
commissioners of the customs."" 



* Whatever consists in quantity^ and is estimated in weighty 
number, and measure, as grain, wine, &c. is a fungible, — articles 
qwsfunctionem redpiunU In this sense, coin, or money, is no 
doubt a fungible ; but the term is to be here taken as denoting 
other fungibles, such as those mentioned. — ^A. 

^ V!1S, Leslie a. Robertson, Diet. y. 1. p. 95. 1715, Dou- 
glas V. Erskme. Dalrymple, No 139. P- 193. Mor. 1397- This 
is illustrated also by the following English cases: — Martin v. 
Chauntry, Str. 127 1> in which action was refused on a note for 
delivery of horses, and a whari^ and payment of money at a 
particular day. It has even been held, that a promise to pay a 
sum of money in good East India bonds, or in cash, or Bank 
of England notes, was not a note within the statute, because these 
might be of less value than cash. — ^Anon. Buller's N. P. 272. 
Ex parte Jmeson, 1815. 

The sum in a bill or promissory-note must also be definite. In 
Smith V. Nightingale, 2 Stark. S75, action was refused on a note, 
by which defendant " promised to pay James Eastling, my head 
carter, L.65, with lawful interest for the same, three months after 
date> with aU other sums that may he due to him" Lord EUenbo- 
rough thought this no note even for L.65, but an agreement, and 
requiring a stamp as such. Bayley, 7> 8. Chitty, 42--6. 

^ 1729? Bruce a. Wark. Diet. v. 1. p. 9^* Session papers in 
Advocates' Library. Mor. 1399* 

^ 1724, Hamilton a. Dab^mple. Edgar, Deep. 18. Mor. 1403. 

• 1744, Hope o. Neilson. Diet. v. 3. p. 74. Mor. 1403. 
The transference of commodities by means of precepts or orders 
for delivery lias been the subject oi much discussion. But a 
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I On the same principle, that bills ought to be 
for the payment of money only, it is necessarj'" 
that the obligation they bear to pay, should not 
be clogged with uncertun conditions and con- 
tingent events, which fall more particularly with 
in the range of another class of contracts, differ 
ing from bills both in their origin and natun^ 
and their form and constitution. The great ad 
vantage of bills flows from their rapid circul' 
tion, and &dlity of negotiation ; but their c 
culation and negotiability would soon be eto 



statemeDt of the law with regard to them would be out of ji 
here, because, thoug'h, to a certain extent, they are of the 
nature as bills, being the mode of transferring to a purcl 
commodities in the hands of a third party, as bills are of , 
ferring' debts^ yet the rules of law applicable to each hare 
resemblance. 

Whether such precepts are in the form of letters or InOs, 
on; other -shape sufficiently indicating the meaning of die pr 
tor, there can be no doubt that they are probatire, like 
commercial documents, without any formal solemnities, 
were sustained to thla effect in all the Scots cases died abn 
To complete the purchaser's right under such on order, tl 
tnuxt be intimated to the custodier of tlie goods. ^Hni, pi 
they are in a deliverable state, is held to be eaatrmethe ■ 
of the goods, and puts them beyond the reach of stop, 
tmuitv, or any other cJaim on t bcpirt nf tiw m ~ 
tors. If any tiling remained to hi 
ing, measuring, or the like, the I 

that operation be performed. If the goods are in ftc 
Lthe sellEr himself, or of a person identified with him, as 
fderk, &e. a written title is of no avail, and actutd dei, 
epl.™. 

There is an exception In two cases IVinn T" ii>'.->- 
or delivery, — the HidoruOoo to « in i.' 
idirg of goods at sea, and of on order for d'-'-r. l.— j..' 
d under *Sd Geo. III. c 132. Tke purctit-r ni u 
n these cases, the privih«e ot mi Indonte lu a bill , 
it being liBbie, after llie kador^atkiD, lo airy tMii< 
■t or his creditors. 
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ment, ^ ordering him to pay L.3S out of his 
clearings of the months of July, August, Sep- 
tember, October, November, and December, in 
full of his and hautboys' dues from the said 
regiment, when received," and by the drawee 
^ accepted when clearance comes to hand," was 
f»tind effectual, and preferable to a posterior ar- 
restment of the same fund, by a creditor of the 
drawer."* But an obligation to pay lOs. per diem 
to a person, until he should be provided with a 



^ 1710^ Macgibbon a. the Managers of the Woollen Manu&c-i 
tory at Newmills. Forbes^ p. 422. Mor. 1400. In England 
the general rule is firmly established^ that a bDl payable out of a 
particular fund is invalid. Bayley, 15. Chitty^ 43^ and it was so 
decided in the following cases :-— Haydock v. Linch^ Lord Raym. 
1563^ where order on drawee to pay a sum out of the fifth jpatf^ 
ment token it should become due, and it should be allowed by drawer. 
Dawkes v. Lord Deloraine, Blackst. 7S2. 3 Wils. 207^ where a 
draft was to be payable as soon as the accepter received the amount. 
Hill V. Halford and another^ in error 2 Bos. and PuL 413^ where 
there was a promise to pay L.190^ on the sale or produce, tfitme- 
diately when sold, of the White^Hart Inn, though it was averred 
a sale had taken place before the action was brought. These 
cases would probably be held to overrule the authority of that of 
M'Gibbon. 

In the above cases^ the fund out of which the bills were to be 
paid was not realized^ and^ by the terms of the bills^ payment de- 
pended upon the contingency of the drawee receiving the fund. 
There is another class of cases which have received the same deter* 
mination ; but should similar cases occur in Scotland^ it may be 
ques&bned whether a distinction ought not to be made. The 
following are examples; — Jenny v. Herle^ Lord Raym. 136l. S 
Mod. 265. Str. 591* Herle sued Jenny upon a bill drawn by 
him upon Pratt to this effect. — *^ Sir^ you are to pay Mr Herle 
L.I945 out of the money in your hands belonging to the proprie- 
tors of the Devonshire mines^ being part of the consideration-mo- 
ney for the purchase of the manor of West Buckland." A judg- 
ment in Herle's favour in the Common Pleas was reversed in the 
King's Bencb^ because the bill was only payable out of a certain 
fund supposed to be in Pratt's hands. Banbury v, Lisset^ Str. 
121 1^ where a bill was drawn ^' on account of freight of the 
Galley Veale^ and this order shall be your sufficient discharge for 
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company in the army, conceived in the form oi 
a bill, was fowid null/ And it may be safely 
laid down in general, that bills made payable 
upon a contingency, or the happening of some 
distant event, are liable to challenge, both as 
being totally inconsistent with the proper nature 
of such documents, and because bills are now li- 
the same." Lee C. J. gave his opinion that the bill was invalid, 
as bemg payable out of a particular fund; and Bayley, 18, and 
Chitty 44, state this to be law, " because the quantum due for 
freight may be open to litigation." 

In these cases, in which the particular fund was stated to be ac- 
tually in the drawee's hands, it cannot be said that the payment 
of the bill depended upon the sufficiency of the fund. The drawee 
after acceptance could not, it is thought, have maintained, in a 
question with an onerous indorsee, that he was liable in payment, 
only provided he continued to hold the specified fund when the 
bill fell diie. His acceptance was an acknowledgment of his bdng 
possessed of the fund, and he ought noli to have subscribed, tf 
he was unwilling to sulject himself to the ordinary responsibi- 
lity of an accepter. Before acceptance, no greater contingency, it 
is evident, attends such bills than attends all others, of being re- 
fused acceptance by the drawee for want of funds. 

If, however, the order proceeds from the freighter, it is hdd 
good in England, because it is an admission that so much at 
least is due. Pierson v, Dunlop. Cowp. 571* It is also said, that 
if the particular fund is mentioned merely as a direction how the 
drawee is to reimburse himself, and the sum is payable at all 
events, the bill will be good. Chitty, 49* Under this exception, 
such cases as those of Jenny and Banbury ought, in the editor's 
opinion, to be included. 

So also, if a bill is payable within a limited time after the 
^yment of money due by government, it will be sustained, be- 
cause it is morally certain that such payment will be made ;*- 
but it must appear that there is no doubt that the money wiU be 
received by the drawee. Bayley, 20. (note 45.) 

In M'Dowall v. the Duke of Douglas, June 1731. Mor. 1541, 
where a bill payable out of a particular fund, when received, 
was founded on, the question did not relate to the validity of 
the bill, but to the point whether the bill was evidence of value 
having been given by the payee to the drawer. 

^ 1721, Viscount Gamock a. Duke of Queensberry. Diet. v. 
1. p. 95* Mor. 1401. See Campbell a. Campbell. Bell's Cases, 
p. 111. 
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mited to a period of six years, with respect to 
the duration of their privileges ; and if the time 
of payment was remote or contingent, the law c^ 
prescription could not be made applicable to 
th&m. Action was accordingly refused, on a 
bill made payable after the decease of the grant- 
er, who lived thirty-seven years thereafter.^ . 
Eifect of It will not vitiate a bill, that it stipulate what 

cxtnneous . _ ii /• n i i -^ 

stipida- would equally follow though it were not ex- 
pressed ; and therefore a bill drawn for a balance 
at settling accounts, and expressing that it, when 
paid, with the drawer's receipt, should be a sufH- 
cient discharge of all claims on the drawee, was 
supported ;i nor will the bill be vitiated by spe- 
cifying the consideration for which it is drawn ; 
as, " for my growing crops of corn and grass, 
in the town of Musselburgh, which are instantly 
sold to you at the aforesaid price."™ But a bill 
containing a clause of substitution, as, *' Pay to 
me or order, or, failing me by decease, to my 
second son, Alexander Waddell, the suiyi of," 
&c. was decided to be null, though a proof was 



^ 1782^ Stewart v. Fullarton^ &c. Fac. Coll. No 25. p. 45. 
Mor. 1408. It is held in England^ that if a bill is made pay- 
able at a day that must arrive^ howeyer remote^ it is good. 
Thusj one payable six weeks after the death of the drawer's fa- 
ther^ and another^ payable to an infant when he should come of 
age^ specifying the date, were sustained. Chitty, 48. It is 
doubtful whether such bills would be sustained .in Scotland^ at 
least whether they would be allowed the privil^es of bills. Hav- 
ing been at first introduced for the convenience of mercantile trans- 
actions, it is necessary that they bear some resemblance to their 
originals in then- term of payment. 

» 1738, Trotter a. Shell. DicL v. 1. p. 95' Mor. 1402. 

«» 1722, Wilson a. Smith. Ibid. Chitty, 49. 
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allowed that the accepter had received value at 
the tune he granted the bilL» Two parties hav« 
ing made reference of a lawsuit, they accepted 
bills to each other, which they deposited with the 
arbiter, to be given to the party who should be 
found in the right. These bills were found 
good, notwithstanding their conditional nature, 
inasmuch as they were to be considered as money, 
and, in this respect, not deviating from the pro^ 
per nature of bills.*' A bill too, addressed to one An accept- 
person as principal, and to another as cautioner, hlg^aa. 
conjunctly and severally, and accepted by the**""*'* 
latter, with the words " as cautioner" subjoined 
to his acceptance, was held to be valid, though 



Jm*m 



^ 17d9> loglis V, Wiseman's representatives. C. Home^ No 
ISO. p. 218. Mor. 1404. In like manner, a note payable to 
J. P. Dahmer or plaintiffs^ or his or their order^ was held in 
England to be invalid. BlankenhageiT c. Blundell. 2 Bam. & 
Aid. 417. 

o 1751, Clerk a, Kerr. Diet v. 3. p. 74. Mor. 1405. The 
period from which the contingency of a bill or note is to be judg- 
ed of, is that of its being first issued or put into the hands of 
the payee. In the above case this period did not commence 
till the arbiter delivered the acceptance to the party entitled to 
it. He held the bills in the meantime as a trustee, and before 
delivery they were no more existing cliums of debt than if the par- 
ties had kept them in their own possession. They could not there- 
fore be considered as truly of a conditional nature. This case 
is in a different situation from Leeds v. I^ncashire. 2 Camp. 205, 
where a promissory-note was granted by three persons for L.200, 
without a term of payment, and having a declaration on the back, 
that it was taken as a security for all balances due by one of the 
three to the payee, not exceeding L.2 00 ; and that it was to be 
in force for six months, and no money to be called for sooner. 
This writing evidently qualified the note from the first in the 
hands of the payee, and made the payment of it conditional^ and 
the payee was accordingly nonsuited in an action brought upon it. 
See also Hartley v, Wilkinson and another, 4 M. and S. 25. 4 
Campb. 127. S. C. 



scny-iiote. 



60 OF THE RBQUISITES OF BILLS. 

it was objected, that a cautionary obligation could 
not be constituted by a bill.^ 
What con. Auv prccisc sct of words is no more essential 

stitutesa , . 7 n 

Fomis- to the constitution of a promissory-note, than to 
that of a bill. It is sufficient if the note, in 
point of fact, amounts to a promise of payment ; 
and, in other respects, the same rules will apply 
to them as to bills, viz. that they must be made 
payable at all events ; and that they must be 
for the payment of money only, and not for the 
performance of acts, or delivery of fungibles.q 
The mere acknowledgment of a debt, without 



P 17 5B, Gibson v. Campbell. Fac. ColL No 93. p. 141. Mor. 
1406. Such an addition may be of use in a question between the 
cautioner and the joint-accepter ; but it gives him none of the 
privDeges of a cautioner in a question with the holder. Sharp v, 
Harvey and others^ 24th June 1808. Mor. App» to Bill, No 22. 
Here an accepter, who had bound himself " as security, jointly 
and severaMy!' was found not entitled, in a question vrith the 
drawer, to the privileges of the act 169^^ ch. 5, limiting the 
engagements of cautioners to seven years i and in Macdougall v. 
Foyer, ISth Feb. 1810. Fac. ColL, where the bill was not even 
addressed to him who signed as cautioner, he was found liable to 
the drawer, jointly and severally, with the other accepters. In 
the English case of Jackson v. Hudson. 2 Campb. 447> where a 
biU was drawn on and accepted by J. Irving, and under his 
acceptance the defendant wrote,' '^ accepted, J. Hudson, payable 
at," &c.. Lord EUenborough held this not to be a proper accept- 
ance, but a collateral undertaking that the bill should be paid, 
and that it ought to have been proceeded on as such. In M'Kel- 
lar V. CampbeU, 7th June 1811. Fac. Coll., the Court held that 
two accepters bound '^ conjunctly," were each liable for the 
whole sum in the bill. 

4 '< No particular words are necessary to make a bill or note; 
any order or promise which, from the time of making it, cannot 
be complied with, or performed, without the payment of money, is 
a bill or note. 

'' Thus, an order or promise to deliver, or that J. S. shall re« 
ceive money, or to be accountable or responsible for it to him or 
order, is a good bill or note." Bayley, 4, 5. 



OF THE REQUISITES OF BILLS. 61 

some words from whence an engagement to pay 
can be inferred, cannot be constructed into a pro- 
missory-note, such as the common memorandum, 
I. O, U/ 

Promissory-notes granted by bankers for mo- ^^*^ ■ 
ney deposited, generally contain an obligation <^wt«wt. 
to pay interest at the understood rate of per 
centage. But it was long doubted, whether a 
clauise of this nature would not vitiate a bill. 
And though there is little doubt that, in the 
present day, a bill stipulating the payment of 
interest would be supported, yet it is certainly 
more advisable to draw bills in the usual man- 
ner, for a principal sum merely, which bears in- 
terest by law after the day of payment ; and any 
interest which may be due from the date can 
easily be included in the principal. The deci- 
sions concerning bills with clauses stipulating 
the payment of interest are extremely various 
and discordant; and it is somewhat curious to 
trace their history. 

In the case of Henderson a. Sinclair, which 
occurred in 1727» it was found, that a bill bear- 
ing interest from the date was good/ The same 
was found in the case Dinwoodie a. Johnston, 
ten years afterwards ;^ and a similar decision was 
given in Gilhagie a. Orr." Thereafter, the Court 
seems to have inclined to the opinion, that a 



' Bayley, 5. 

• Diet. V. 1. p. 96. Mor. 1419. 

* 1737, Ibid. 

« 1738, Ibid. Mor. 1421. 
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clause of interest in bills was extrinsic^ and in^ 
consistent with their nature ; and therefore, in 
the n^xt question that appeared before them, the 
Lords sustained the objection to a bill, that it 
stipulated payment of annual rent seventeen days 
before the date. 17*1, MacNeil a. Campbell. 
Diet. V. 3. p. 75. Mor. 1433. And, in the same 
year, a bill bearing annual rent from the date was 
decided to be null, notwithstanding the many 
former decisions in favour of such bills ; and a 
resolution was taken by the Court, to find all 
such bills void thereafter.'' In the very next 
case, however, which occurred for the determi^ 
nation of the Court, a bill conceived in the fol- 
lowing terms : — " Nov. 11, 1741. Against Mar^- 
tinmas next, pay to me or my cwder, the sum of 
360 merks, with the first yearns interest, twelve 
merks and a half, value in your hands ;" address- 
ed to and accepted by " John Schaw in Glen- 
tore," was sustained."' The Court, however, was 
much divided on the point ; and it was carried 
by the narrowest majority. It was argued, that 
the amount of the year's interest was specified in 
the body of the bill, and that this was nearly the 
same thing with what merchants were accustom- 
ed to do every day, who, when they take their 
bills payable in six months, add the six months 
interest to the principal, and make the bill pay- 



^ 1741, Paterson a. Finlays. Kilker. No 5. p. 71. voce Bill of 
Exchange. Mor. 1422. 

"^ 1743, Schaw a. Russel. Kilker. No 7- p. 71. Mor. 1423. 
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able for the whole> which bears interest after the^ 
day of payment; whereas here the principal 
sum ofnly would bear interest after the term of 
payment. In conformity with the above judg- 
ment, the Lords decided the two next cases, 
Lauder and Husband a. Murray, 1744;'' and 
Gordon a. the King's Advocate, 17567 There 
immediately follows, however, a track of deci-. 
sions of an opposite nature; and, in Lockhart a. 
Mirrie, 1750,' Moncrief a. Moncrief, 1751,* and 
Douglas and Lindsay a. Brown, 1757,** it was 
unequivocally found, that bills containing a 
clause of interest were null. In the last ded- 
sions that appear, it would seem that the Court 
has reverted to what was first laid down as the 
law on the subject; and a bill° bearing annual 



» Home, No 264, p. 42S. Mor. 1424. 

y Diet V. 3, p. 76. Mor. 1426. 

« Falconer, v. 2. No 170. p. 203. Mor. 1427. 

•/A/rf. No228. p. 277. Mor. 1428. . 

^ Kames, Sel.Dec. No 136. p. 192. Mor. 1429-31. In re- 
porting this case. Lord Kames makes the following remarks :*- 
*' It was urged, that this bill was taken in 1725, when, by 
the decisions of the Court, it was published to the nation, that 
bills with interest from their date were legal securities; and 
therefore, to cut down this bill, is showing a sorereign contempt 
for the decisions of the Court of Session, as not in the least de* 
gree to be trusted to or regarded. I proposed, therefore, that 
the bill should be sustained upon this particular medium, of be- 
ing granted by the authority of the Court, and that an act of 
sederunt should be made against such bills in time coming. The 
interlocutor, notwithstanding, was adhered to ;— -a lasting re- 
proach upon the judges who voted for it, as being insensible 
or blind to the grossest act of injustice, viz. the forfeiting a man 
for doinff what was declared at the time lawful by the soverdgn 
court orthe kingdom." 

* 1760, MacLauchlan a. MacLauchlan. Fac. Coll. No 206. 
p.S6&. Mor. 1432. 
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rent, where the debt was acknowledged by the 
accepter, and one containing a stipulation for 
interest from the date, such as is inserted in 
bankers' promissory-notes, were both sustained* 

Penai^. l$ut whatever difference of opinion may have 
been entertained with regard to bills with clauses 
of interest, those containing a penalty have been 
pretty uniformly rejected.* A bill is effectual, 
though bearing " with penalty conform to law f 
because, by law, there is no penalty due, and 
the words are therefore superfluous/ 

^ *n The sum for which a bill is drawn is generally 
placed at the top in figures, and afterwards 
written at length in the body of the bill, the bet- 
ter to prevent altaration.^ It is not absolutely 
i)ecessary that the sum be first expressed in 
figures, though always advisable ; and when the 
sum in figures is different fi*om that in the body 
of the bill, the latter is to be taken, prima facie, 
to be the sum payable; as, independent of a 



^ 1790, Sword a. Blair. Ibid. No 141. p. 280. It is observ* 
ed^ in reportiDg this case^ that there is authority for stating, that 
what chiefly weighed with the majority of their Lordships, was 
the general understanding and practice of merdiants regarding 
stipulations of interest in bills, as in bankers' notes and East 
India bills, which indicated that such of the later decisions as 
had set aside bills bearing a clause of interest were erroneous^ 
and ought not to be followed as precedents. See App. p. 50. 
Mor. 1433. 

Mr Bell, Comm. I. 301. Note ^. accordingly states it as law, 
that a clause of interest does not vitiate a bill. 

® 1727, Innes a, Flockhart. 1743, Drummond a. Grahame. 
Karnes, R^ D. v. 2. No 46. p. 74. Mor. 1418. and 1424. 

' 1741, Diet. V. 3. p. 75; and 176O, Fac. Coll. No 206. p. ' 
280. Mor. 1422. 

« Poth. n. 35; 99. 

8 
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■ 

man's being more apt to commit a mistake in 
figures than in words, the words are the essen- 
tial part of the bill,^ Care should be taken, thatjfifect of 

*• 111 ftftudulent 

no blanks be left, either at the top, where the alteration 
figures are placed, or where the sum is written 
in the body of the bill, lest the original sum be 
augmented ; and the safest method is to write 
over the stamp. For, when a bill already ac- 
cepted and indorsed, is fraudulently altered from 
a smaller to a larger sum, in consequence of 
blanks being, left in it, and is afterwards dis- 
counted, all the persons whose names are upon 
it are liable for the full sum which the discounter 
bona fide paid.' And in the case of Grahame a. 
Gillespie & Co. 1795, June 25th, where blanks 
had been left in a bill at the time of accepting, 
by means of which the drawer was afterwards 
enabled to increase the sum from from L.58, lOs. 
to L.458, lOs., without giving the bill a suspi- 
cious appearance, it was found, that the accepter 
was liable for the increased value to the indorsee 
who had discounted the bilL^ 



^ Beawes^ n. 193. Mar. 138 and 139. 

i 1793, Pagan & Hunter a. Wylie. Fac. Coll. No 62. p. 136. 
Mor. 1660. 

^ Fac. Coll. No 152. p. 345. Mor. 1453. But if the altera- ' 
tion is so clumsily executed^ that it is apparent upon inspection^ 
the parties will not be liable for the increased sum. In the above 
case^ accordingly^ the holder was on this ground found not en- 
titled to recover on another bill for L.50^ which had been altered 
to L.450. And it was farther held^ that he was not entitled^ 
under the bill, to recover even the original L.50. 

If. a person signs a blank bill-stamp, he will, in like manxier, be 
liable to an onerous indorsee, in whatever suni may be filled up, 
coverable by the stamp. Bell, Comm. t. 303. No SSS. 

£ 



« 
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sump. It should also be attended to, that the bill be 
written on a proper stamp ; for, if the stamp be 
inferior in value to what is required by the act, 
the instrument will be annulled ; though it would 
appear, that if it be written on a stamp exceed- 
ing the appropriate stamp in value, it will be 
sustained.' 



> 1S04, June 31. Bowack, Fac. Coll. No 168. p. SSl. Mor. 
App. to Bill^ No l6. In this case, the bill, instead of being writ- 
ten on a stamp denoting a duty of 2s., was written on one de« 
noting a duty of 38. The Court considered the enactment of the 
stamp-laws to be solely for the purpose of raising a revenue, and 
that there was no view of introducing new, solemnities in the exe- 
cution of writings ; and therefore, provided the revenue be not in- 
jured, a stamp may be used of any value the granter chooses. In 
an English case quoted, where a bill had been declared void as 
being written on a wrong stamp, though of superior Value, it was 
observed, that the stamp used was a receipUstamp, the duties on 
which might be differently appropriated. See Termly Beports, 
22d June 17S2, Taylor.— A. 

The different stamp-acts are 22d Geo. III. c. SS, 23d Geo. 
III. c. 49, and 24th Geo. III. c. 7 ; 3 1st Geo. III. c. 25, S4th 
Geo. III. c. 32, S7th Geo. III. c. 90, 43d Geo. III. c. 127, 
44th Geo. III. c. 9S, 48th Geo. III. c. 149, ^^th Geo. III. 
c. 184. 

A biD, or note, on unstamped paper^ or on too low a 8tamp> is 
null, and the defect cannot be supplied by after-stamping, 31st 
Geo. III. c. 2.5, § 19, and 55th Geo. III. c. 184, § 8 ; and the 
person making, signing, or issuing such bill or note, or causing it 
to be made, signed, or issued, or accepting or paying it, or caus- 
ing or permitting it to be accepted or paid, shall besides forfeit 
the sum of L.50. 

No neglect of negotiation by the holder of a bill or note, 
defective in the stamp, which has been indorsed to him in pay- 
ment of a prior debt, will free the indorser from a claim for 
such debt, though the bill or note, but for such neglect, would 
bave been paid. Wilson v, Visar, 4 Taunt. 228. Chitty, 58. 

A biU, or note, is valid, though upon a bilUstamp of greater 
value than what is required by law, 43d Geo. III. c. 127> § 6. 
Under the former acts, such a bill had been held nuU in Eng- 
land, Farr v. Trice, 1 East 55. In Scotland it was sustained. 
See case of Bowaok, ivpret^ If a stamp be used of an equal 
or greater value than what it necessary, but of a diffbreni deno^ 
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As the time when a bill becomes due can only i^a^. 
be ascertained from the date, it is necessary, in 
all cases, that bills be dated. In England, a date. 



mination, unless specially appropriated to another instrument by 
having its name mai'ked on the face^ the bill or note is vaHd^ 
55th Greo. III. c. 184^ § 10. If so appropriated^ it is thought 
that the proper stamp could be affixed on payment of a penalty 
-of 408. before the day of payment, and L. 10 after it, in virtue of 
37th Geo. III. c. 136, § 5-6, incorporated with 48th Geo. III. c. 
149. § 3. 8. ' 

A bill^ or note» bearing interest from the date, requires the 
stamp corresponding to the amount of the principal sum only. 
Israel v. BeDJamin, 3 Camp. 40. Pruessing v, Ing. Hil. T. 1821. 
K. B. & 4 B. & A. 204. 

Promissory-notes for the payment of money to the bearer on 
demand, made or purporting to be made out of Great Britain, 
or purporting to be made by or on the behalf of any person resi* 
dent out of Great Britain, (excepting notes made and payable 
In Ireland,) cannot be negotiated, circulated, or offered or re- 
ceived in payment, or offered or received payment of here, unless 
written upon the corresponding British stamp, under a penalty 
of L.20, by 56th Geo. III. c. 184, § 29. Foreign bills made 
abroad do not require Biitish stamps ; but when made in any 
part of the king's foreign dominions, they must have the stamp 
required by the law of the country. Clegg v. Levy, 3 Camp. 
166. Alves V. Hodgson, 7 Term. rep. 241. The revenue-laws 
of foreign independent states are not regarded, Chitty, 57, and 
the cases there cited. A bill drawn out and accepted in Britain, 
and sent abroad for the signature of the drawer, is to be consi- 
dered foreign, as it cannot be said to be drawn till signed by the' 
drawer. Boehm v, Campbell, Gow. 56. 

It is to be particularly observed, that a bill, or note, on which 
any material alteration has been made after being issued or ac- 
cepted^ is null under the stamp-laws, this being considered an 
attempt to make one stamp answer the purpose of two, unless 
the alteration is merely to correct a mistake, and in furtherance 
of the original meaning of the parties, A change on the date, 
sum, or term of payment, or stating a particular value instead 
of value generally, has been held a material alteration in this 
sense. Bayley, 89-91* This is a distinct ground of objection 
from that of the alteration not having been consented to. Bell's 
Comm. I. 302. 

• See on the subject of the stamp-laws applicable to bills. Bay- 
ley, 60-88. Chitty, 52-58. The clauses of the late act relative 
to this subject, and the schedule of duties, will be found in the App. 



Time of 
payment. 
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it is said,"" is not in general essential to the va- 
lidity of a bill ; and when there is no date, the 
time, if necessary to be inquired into, is com- 
puted from the day it is issued. In France, the 
want of a date, or an error in the date, or the 
omission of the place where the bill has been 
drawn, cannot be objected by the drawer who 
has written, or the drawee who has accepted, 
the bill." In Scotland, the date is an indispen- 
sable requisite ; and bills without a date are null, 
if they have not all the solemnities required to 
other obligations." The date ought in no case to 
be erazed or altered ; and action was refused on 
a bill where the date appeared eoo facie to have 
been altered, though it did not appear by whom, 
or for what purpose, the alteration had been 
made.^ But where an alteration appeared to 
have been made at the time of writing the bill, 
to correct a blunder, such as writing 1780 for 
1800, the document was held as actionable.** 
If a time of payment be not specified, the bill 



™ Chitty, p. 59. 100. 

» Pothier, n. S6. 

o Ersk. b. 3. t. 2. § 26. Fac. Coll. v. 2. No 57. Mor. 1429. 
But a date is not necessary to bills payable at a cert£un specified 
term> or so many days after sight ; but in the latter case the date 
of acceptance must be mentioned. 

It is held in England^ that there is no legal objection to a 
bill being dated on a Sunday. Drury v, De Fontaine. 1 Taunt. 
131. 

P 1796, Murchie a, Macfarlane. Fac. Coll. No 228. p. 530. 
Mor. p. 1458. 

« 1802, Henderson v. Hay, Ibid. No 23. p. 46. Mor. 17,059. 
See as to alterations and vitiations of a bill, p. 65, and end of 
this chapter. 
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is to be held as a simple mandate to him to 
whom it is addressed, to pay a certain sum to 
the holder, who may be entitled to an ordinary 
action against the drawee, but not to diligence 
upon it as a bill.' 

By the usual style and tenor of a bill, it is Biiis pay- 
made payable to such a one, " or order ;*' but •* order" 
these words are not essential to its constitution ; Sf^bearcr." 
and bills are indorsable and negotiable, w^hether 
they bear " to order," or not.* The person, how- 
ever, to whom payment is to be made, should 
always be named. If the drawer has omitted to 
mention any person to whom the bill is to be 
paid, but has declared of whom he has received 
Value, the equitable construction is, that pay- 
ment is to be made to that person/ Bills pay- 
able to the bearer are good in England, and are 
transferable by delivery." Bills of this descrip- 
tion were prohibited in France, on account of 
the fraudulent practices which they were sup- 
posed to engender; but, by a subsequent law, 
they were re-established.'' It was also usual in 
that country, to make bills payable to a person 
whose name was left blank, in order that the 



' Poth. ch. 2, § 2, n. 32. 

■ 1726, Crichton a. Gibson. Diet. v. 1. p. 96. Mor. 1446. 
Bell's Ck)mm. I. 312^ No 346. In England^ unless a bill is pay- 
able to '' order" or ** bearer," or other equivalent words are 
used, it is not indorsable to the effect of giving a claim against 
any one but the indorser. Chitty, IO9. 

t Poth. n. 31. 

w Bayley, p. 25. Chitty, 64. 

" Poth. n. 224. 
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holder might fill it up when he chose, either 
with the name of that person, or of any other. 
As these bills, however, were employed for the 
purposes of fraud and usury, they were after- 
wards abolished.'' 

« 

In Scotland it was very customary, about a 
century and a half ago, for persons to execute 
bonds without filling up the name of the credi- 
tor, which got the name of blank-bonds, and 
passed from hand to hand like not^ payable to 
the bearer. These bonds were considered to be 
of the same pernicious effect as blank-bills in 
France, as affording great room for fraudulent 
devices ; because they excluded the debtor firom 
pleading compensation or set-off against the 
bearer, upon debts due to him by the person to 
whom the bond had been originally delivered; 
and because, though the possessor of a blank- 
bond was known, yet; as it was always in his 
power to transfer it to another, merely by de- 
livery, his creditors could not by any diligence 
secure the sum it contained for their payment. 
All deeds therefore, in which the creditor's name 
is left blank, are declared null by 25. Pari. 
1696.'' From this statute, however, indorsations 



"^ Sav. Parf. Neg. t 1. liv. 3, c. 7. Ces billets ont ^t^ trouv^ 
d'une si dangereuse consequence par les inconveniens qui en sont 
arrive^ particulierement dans les bahqueroutes qu'ils ont 6t^ de- 
fendu par plusieurs arrets de sorte, que Ton en volt tres peu d 
present. 

X It is enacted, ** That for hereafter, no bonds, assignations, 
dispositions, or other deeds, be subscribed, blank in the person or 
persons' names in whose favour they are conceived ; and that the 
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of bSIs and the notes of trading oompanies, are 
excepted. 

Upon the principle of this act, it has deen de- Boiiwuit. 
cided, that bills payable to the bearer are null Z% nmi 
as blank-writs/ The subscription of the drawer^ 
too, was long held to be a necessary requisite ; 
and there are a multitude of decisions, finding, 
that bills wanting the drawer's subscription, were 
writs blank in the creditor's name, and therefore 
nuttby the act; which, though it excepted in- 
dorsations of bills, did not except bills them- 
selves." Of late, however, another doctrine has 
been sanctioned by the Court. In 1785, a biU 
drawn in these terms^ — ^* Against Martinmas 
next, pay to Ann Drummond, or order, the 
sum of 1035 merks, for value," was sustained, 

foresaid person or persons be either insert before or at the sub* 
scribing, or at least in presence of the same witnesses who are 
witnesses to the subscribmg before the delivery.: certifying^ that 
all writs otherwise subscribed and delivered blanks as said is^ shall 
be declared null." 

y 1730^ Walkinshaw's Executors a. Campbell. Diet. v. 1. p. 
104. Mon p. 1684. Banker's notes payable to the bearer^ axe, 
as above-mentioned, excepted from the act, and pass from hand 
to hand by mere delivery. — A. • 

There is no recent authority in Scotland on the subject of bills 
payable to the bearer, and as Walkinshaw's case occurred at a 
lime, when even bills blank in the drawer's name were held to be 
null as blank-writs, the point cannot be considered to have been 
set at rest by that decision. Checks on bankers are instances 
of bills payable to the blearer, which are undoubtedly valid. Sup. 
p. 37. note *. See Bell's Comm. I. 304, quoted post p. 73. 
Forbes, 50. 

' 1711> Brand a. Anderson, &c. Fountainhall, v. 2. p. 636. 
Uor. l679-~1734,Neilson a. Russel. Mor. 1435.— 1738, Mac 
Raith a. Murdoch. Diet. v. 1. p. 96. Mor. 1436.^—1748, 
Douglas, j&c. 0. Logan. Falconer, v. 2. p. 5. Mor. 1438. — 
1749, Bonnar a. Grant. Ibid. p. 56. Mor. 1441. — 1777> Ro- 
bertson, Sec. a. Bissets. Mor. p. I676. 



^ 
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though wanting the subscription of the drawer, 
whose name was mentioned in the body of the 
bill.* An objection to an. accepted bill, that it 
was not signed by the drawer, was likewise re- 
pelled in the case of Hare a. Geddes, &c. ;^ the 
Court considering the objection to be obviated, 
by the circumstance of the creditor's name being 
both mentioned in gremio of the bill, and in- 
dorsed on it In Fair a. Cranstoun, 1801, it 
was determined, that the representative of a per- 
son deceased was entitled to insert his own 
name as drawer of a bill found blank in the 
drawer's name in the repositories of the de- 
ceased."" And, in 1804, a bill drawn in these 
terms, — " L.425. Dundee, STSth January 1802. 
Three months after date, pay to me or my order, 
four hundred and twenty-five pounds sterling, 
at the Town-derk's Office here, being for value 
delivered you," — addressed to W. H. Moss, and 
accepted by him, was found actionable, though 
wanting the drawer's name, he having become 
bankrupt, and left the country without subscrib- 
ing the bill.^ 



* Drummond a. Creditors of Drummond. Diet. v. 3. p. 76. 
Mor. 1445. 

b 1786, Ibid. Mor. 1446. 

® Session papers. Advocates' Library. Mor. 1677- 

^ Ogilvie a. Moss, Fac. Coll. No I69, p. SB2. Mor. App. to 
Bill, No 16. Though bills without the drawer's subscription are 
good as documents of debt, they are not entitled to the privilege 
of summary diligence. 1750, A. a. B. Kilker. (B. of Exch.) No 
24, p. 88. Mor. 1442. — A. 

In McDonald's trustees v. Ranken, 13th June 1817> Fac. Coll. 
the Court considered the point so clearly fixed, that the want of 
the drawer's name did not affect the validity of a bill, that they 
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The safest method, however, is, for the drawer 
in all cases immediately to subscribe the bill that 
he draws, which will preclude the possibility of 
future challenge. In foreign bills, the drawer's 
subscription is utterly indispensable ; for, with- 
out it, no recourse could lie against him ; and, 
in fact, without the name of the drawer, it would 
be no bill at all. 

Long prior to the decision in Ogilvie a. Moss, 
it had been established, that the drawer of a bill 
is entitled to sign it at any time before produc- 
ing it in judgment,® even after the death of both 
the accepter and payee ;f that a bill, though 
blank in the drawer's name at the time of de- 
livery, is effectual if the name be filled up before 
the money is actually advanced ;^ and that the 
onerous indorsee of a bill is not affected by the 
drcumstance of a person who had no title to it 
having filled up his own name as drawer.^ 



would not order an answer to a petition^ lest it might be conceiv- 
ed they considered the point as unsettled. Mr Bell lays down the 
law to the sam^ purpose, Comm. I. 304, No 334 : '^ Bills blank in 
the drawer's or payee's name were formerly held to fall under the 
act relative to blank- writs, I696, c. 25. But the view now taken 
appears to be, that this statute does not apply to the case of 
lidUs, and that the acceptance is an undertaking to pay to the 
person who shall have right to the document, like a note payable 
to bearer." 

In England, if a bill or promissory-note is issued with a blank 
for the payee's name, any bonct-Jide holder may insert his own 
name as payee. Cruchly v. Clarance, 2 Maule, 90. Id. v. Mann, 
5 Taunt. 529. Bayley, 30. 

® 1758, Ferguson a. Blau-. Diet v. 3. p. 76. Mor. 1443. 

' 1748, Cathcart a. Henderson. Ibid. Mor. 1439. 

< 1738, Henderson a. Davidson. Eilker. No 2. p. 69. Mor. 1435. 

^ 1748, Tumbull a. Tudhope. Falcon, v. 1. No 261. p. 353. 
Mor. 1437. 

3 
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Do bills re- ^o guard afi^ainst falsification aud forgeries, 

quire 80- o o o » 

lemnities? all deeds and writs for any sum exceeding L.100 
Scots, not holograph of the granter, that is, not 
written with his own hand, are required, by the . 
law of Scotland, to be signed before two wit- 
nesses, who must subscribe as such, and whose 
names and designations,' with the name and de- 
signation of the writer, must be inserted in the 
deed ; and when a party cannot write, two no- 
taries must subscribe for him before four wit- 
nesses.*' When a deed is executed according to 
these statutory forms, it is held to be legal and 
probative, without any aid from the testimony of 
the instrumentary witnesses. In bills, however, 
it is not necessary either that the writer be 
named and designed, or that there be witnesses 

Bills sign- to the subscriptiou. Among drovers and other 

fid bv A 

mark, illiterate people, instances have occurred where 
bills were signed with the initials of a name, xir 
with a mark ; and, in some of the earlier deci- 
sions, it would appear that bills of this descrip- 
tion have been sustained.^ But it is very ques- 
tionable, whether a bill, in the present day, 
signed with a mark, would be considered as 

or initials. valid.« In bonds and other deeds, subscription 



^ The designation of a person is a specification of his employ- 
ment or business, and where it is carried on, if he be in business, 
or the place of his residence if he be not.— A. 

^ Acts, 1579, c. 80, & 1681, c. 5. 

1 1662, Brown a. Johnston. Mor. 16,802. Stair, b. 1. 1 11. 
§7. — 1729, Thonwon a. SheiL Diet. v. 2. p. 534. Mor. l6,»10. 

«» 1735, Prinze a. KeiL Diet. v. 2. p. b^^. Ibid. The 
Court, in Cockburn a. Gibson, 8th Dec. 1815, Fac. .Coll., sus- 
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by imtials is good, provided the person so sub- 
scribing prove the subscription, and that it is his 
ordinary method to subscribe in that way. As 
a document of debt, a bill may no doubt be 
supported upon a similar proof ;'' but it evidently 
couM never be the foundation of summary dili* 
genoe; and it might be dangerous to sanction 
the practice of accepting or indorsing bills by 
marks or initials. In the case, Dinwoodie d^^^ 
Johnston, 1737, a bill signed by a notary before**™^ 
two witnesses, was sustained."* But in 1765, 
action was revised on a bill subscribed by two 
notaries without witnesses, though the Court 
seemed to be of opinion, that if witnesses had 
attested the subscription, the bill would have 
been effectual.^ 

By the French Ordonnance du G>mmerce of value. 
1673> bills of exchange are there required to ex- 
press of whom value was received, as well as the 
nature of the "value, whether money, merchan- 



tained a bill subscribed by a mark^ where there were also two sub- 
scribing witnesses^ as evidence in an ordinary action. In Stew- 
arts V. Russell, 11th July 1815, Fac. Coll., action was refuse4» 
tiiere being no evidence of the genuineness of the mark. And in 
Kennedy a. Watson, 25th May 1816, Fac ColL, where a bill for 
L.5 bore to be accepted by the mark of a woman who was since 
dead, but vidthout subscribing vntnesses, the Court allowed the 
depositions of two persons, alleged to have been present, to be 
taken. 

^ 1760, Shepperd a. Innes, Diet v. 4. p. 406. Mor. 589 & 
16,818 — 1785, MacHwraitha. Mackmiken, IM. Mor. 16,820. 
But where the party cannot vnrite, initials will receive no more 
credit than a mark. 

o C. Home, No 6I. p. IO6. Mor. 1419- 

P Buchanan a. Duncan, Fac Coll. No 20, p. 33. Mor. 
16,985. 
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Value, dize, or other effects, under the pain of nullity .4 
A bill, however, drawn without any of these re- 
quisites, though it loses its privileges, is good as 
a voucher of debt/ 

In this country, it is not essential to a bill, 
that it expresses to be granted for value receiv^ 
edf as value is presumed to have been given, 
whether the bill bear for value or not ; unless it 
be proved by the writ or oath of the holder that 
he gave no value/ And this presumption was 
sustained in favour of the possessor of an order, 
bearing " to* deliver to him a certain sum, and 
take his receipt;" seeing that " pay"* and* "de- 
liver'' are words promiscuously used, and im- 
port a debt due to him, to whom payment or de- 
livery is to be made/ But where a bill for L.20 
was drawn by a debtor in favour of a creditor, to 
whom he owed a larger sum, not bearing " va- 
lue received from him," it was presumed to have 
been given in payment pro tamlo of the prior 
existing debt, and not for present value ad- 
vanced by the creditor." An order of the fol- 
lowing tenor, — " Pay to Captain Thomas Ag- 
new, or order, the sum of L.lll sterling, out 
of the first subsistence you receive for me, which 
shall become due eight months after date," sub- 



« Tit 5, artic. 28. 

' Sav. Tome 1. liv. 3, c. 7» 

• 1707, Scot a. Laing^ Mor. 1535.— Eer a. Brown, Diet. v. 1. 
p. 99. Mor. 1539.— 1715, Auchinleck a. Millar, Ibid. Mor. 
1537. 

' 1709, Swynton a. Tom, Ibid. p. 99. Mor. 1536. 

"1712, Cheap a. Amot, Diet. v. L p. 100. Mor. 1537. 
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scribed " Forfar," accepted by Captain Ward- vaiuc. 
law," was presumed given for value."" The in- 
dorsee of a bill is always presumed to have 
given value for it ; and this presumption cannot 
be taken off but by a contrary proof .^ Nor will 
a false description in the body of the bill, of the 
value given for it, render it void. The pre- 
sumption of law, that the accepter has got va- 
lue, can only be done away by the oath or writ 
of the party. It does not signify whether the 
value is given when the bill is drawn, or only 
afterwards, when it is discounted. In accom- 
modation-bills, the value is seldom given till the 
latter period; and the circumstance, of a false 
description of the value, will not annul the bill, 
provided value of any sort is either actually re- 
ceived, or in law is presumed to have been re- 
ceived.« 

^ 1731, MacDowall a. Duke of Douglas, Ibid, p. QQ, Mor. 
1541. 

^ 1715, Auchinleck a. Millar, Ibid. Bruce, No 67, p.' 81. 
Mor. 1537. 

» 179s, Wallaces a. Barrie, Fac. ColL No 79, p. 174. Mor. 
1484. As want of value, as well as several other important 
pleas, competent to the debtors in a bill or promissory-note, are 
usually allowed to be proved only by the writ or oath of the 
holder, it is proper to state here the general nature of an oath 
of reference. 

A reference to oath is held to be of the nature of a judicial 
contract, by which the parties agree to hold the deposition, if 
consistent and explicit, as conclusive evidence upon the point 
referred. Stair, iv. 44. 6. Erskine, iv. 2. 8. Hence, the party 
referring has no remedy, if the result be unfavourable. But re- 
dress has been given in an indirect manner, when perjury has 
afterwards been proved, by the Court of Justiciary awarding 
damages to the extent of the debt, and expences. Case of Som- 
mervill, l6th Feb. 1813, not reported. 
^ It is not enough for a party in his oath to give merely a ge- 
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Value An equivalent debenture, bearing to be trans- 
ferable by indorsanent, had passed through se- 



neral answer^ negative or affirmative^ of the point referred. 
(Swan V, Swan, post. See list of cases.) He must state the 
particulars of the transactions regarding which the question oc- 
curs. It is thus of importance, in tlie construction of the oath, to 
distinguish what circumstances are to be considered intrinsic, 
or pertinent to the point in dispute ; and what are to be con- 
sidered extrinsic, or unconnected with it. The general rule is, 
that every statement which resolves into a denial or admission of 
the point referred, and every matter which appears to have been part 
of the original transaction, and to have been in the contemplation of 
the parties at the time, are intrinsic, and proved by the oath. It 
follows, that if the holder state the actual delivery of value as the 
origin of the bill, or that it was granted for the balance arising on a 
settlement of accounts between the parties, or was the result of 
any other transactions on which the other party acknowledged 
himself to be debtor in the amount contained in the bill, the 
plea of no value will be rejected. At the same time, the holder 
must produce or give a reasonable account of any writings or 
vouchers which appear to have existed in the course of the trans« 
actions he details, that would have the efiect of corroborating his 
statements, otherwise the credibility of them may be affected. 
On the other hand, if the value he condescends on arise out of 
transactions not in the view of the parties at making the bill, 
but out of separate dealings which, in the drawer's opinion, merely 
create a debt in his favour to its amount, he must prove these in 
the usual manner, and till he do so, he will not be allowed to 
recover under the biU. 

A reference to oath may be made even after another mode of 
proof has been tried, and has failed. Law v, Lundin & Lumsden, 
1747> June 24. Mor. 12,158. If the party to whose oath refer- 
ence is made, do not attend at the time and place appointed, 
he will be held as confessed ; and though he may, upon any plau- 
sible excuse, provided he apply recently, be restored against this 
certification, and yet, if a long delay take place, most satisfactory 
grounds must be shown for his neglect ; and if he should die in 
the meantime, tlie presumptive confession will take effect. Ersk. 
iv. 2. 17. Wright, Feb. 1686, Mor. 12,036. Gilmour, 20th 
June 1797, Mor. 12,042. The reference may be retracted at 
gny time before the oath is taken, on paying expences, unless it 
is evidently for the purpose of delay. Chalmers ir. Jackson, 18th 
Feb. 1813, Fac. Coll. In Mainwairing r. Baxter, 4th Feb. 1812, 
Fac. Coll., where a reference was made to the oath of a per- 
son in a foreign country at war with Britain, the Courts before 



i 
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veral hands by simple indorsation, not express- vaiu«» 
ing ** for value;" An action halving been raised 
against the last indorsee, on the ground that 
he held the debenture without value, it was 
found that the indorsation presumed value, as 
in a bill of exchange.^ 

The value, or consideration, for which a bill 
is granted, must be lawful, otherwise the bill is 
void. Thus, bills of an usurious nature, or given 
in payment of a game- debt, or for contraband 
goods, will be set aside.' 



receiving it, ordained consignment of the sum in dispute to be 
ina(ie. 

The Court have^ of late years^ become more strict than formerly 
with regard to the proof of non-onerosity> or malajidesy against the 
holder of a bill, and usually admit no other evidence than his writ 
or oath. See the cases quoted in ch. v. as to the proof of these 
objections against an indorsee* 

y 1760, Castlehill a. Watson, Diet. v. S. p. 77. Mor. 1475. 

' The statute regulating the law against usury is 12. Queen 
Anne^ c. I6, which enacts, ^' that no person or persons whatso- 
ever, upon any cointract, take, directly or indirectly, for loan of 
any monies, wares, merchandize, or other commodities whatso- 
ever, above the value 6i L.5 for the forbearance of L.lOO for a 
year, and so after that rate for a greater or lesser sum, or for a 
longer or shorter time ; and that all bonds, contracts, and assu- 
rances whatsoever, made for payment of any principal, or money 
to be lent, or covenanted to be performed upon or for any usury, 
whereupon or whereby there shall be reserved or taken above the 
rate (^ L.5 in the hundred. as aforesaid, shall be utterly void." 
The receivers of usurious interest are, by the same act, sub- 
jected to a penalty of treble the value of the money or com- 
modities lent. 

The nullity i4[>plies, when at or previous to the date of the 
IhII or other security, the usurious interest is paid or stipulated 
fon It makes no difference whether the usury be stipulated in 
the document, or in a separate agreement ; or whether directly, 
or in a covert manner, for instance, by increasing the principal 
sum. Meal v. Tliom, 27th Nov. 1810, Fac. Coll. Bell's Comm. 
I. 237* Chitty, 76. But if the usury be stipulated in a separate 
agreement, subsequent to the date of the original document, the 
9ab9equent usurious agreement only will be null, Bell's Gomm. 



80 OF THE REQUISITES OF BILLS. 

whcnva- Colhoun, at the term of Martinmas 1774, 

lue luUf- 

nous. granted to Dun a bond for L.IOOO, payable at 
the succeeding Martinmas, with the legal inte- 
rest for that year, and until payment. 

Some years after, when the parties came to 
settle accounts. Dun stated interest separately 
for each half-year, upon which different sums he 
again reckoned interest ; and he obtained from 
Colhoun a bill for L.473, partly composed of 
those accumulations of annual rent 

An action having been brought for payment 
both of the bond and bill, it was found, that no 
action could lie on the bill, in respect the same 
was in part made up of undue exactions, and 
that the pursuer's claim must be restricted to 
the principal sum contained in the bond, and 
annual rent thereof* 



ib. A biU^ of which any part of the consideration is 4isurious^ 
or which is discounted or indorsed usuriously^ is null to the par- 
ties concerned in the usury. Chitty, 77* As to the responsibility 
of an innocent indorsee for previous usury in the bill^ see ch. r. 

Penalties must, in virtue of 31 Eliz. c. 5, (which is held to ap- 
ply to Scotland^) be pursued for within twelve months ; and in 
order to ground an action for them, usury must have been ac- 
tually taken. If a bill, objectionable on the ground of usury, be 
paid, no action will lie for repetition, but the penalties may be 
sued for. Nisbet v. CuUen, 1st Feb. 1811, Fac. ColL Roberts 
v: Goff, 4 B. & A. 92. 

* 1790, Dun a. Colhoun, Fac. Coll. No 114. p. 215. Mor. 
16,436. Though it is not lawful, in the ordinary case, to accu- 
mulate interest on interest upon the settlement of a debt, yet 
bankers may lawfully do so, where there has been a stipulation 
to that effect, or a practice of making rests in their accounts at 
particular periods. An accumulation of prindpal and interest 
every quarter was not considered usurious in the English case 
of Caliot V, Walker, 2 Anst. Rep. 495. 

It is usurious, in discounting a bill, to give goods at an extra- 
vagant price, instead of money, Davis v. Hardacre, 2 Camp. 375. 
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It is scarcely necessary to mention, that acomtnis. 
banker, in discounting bills, is entitled to takc^Stonmt. 
besides the legal interest or discount, a commis- ^' 
sion, agreeable to usage, on the amount of the 
bill^ 



The proof of the fairness of the transaction is held to lie on the 
creditor^ unless it appear that the debtor took the goods of his 
own accord in preference^ Coomb'e v. Miles^ 2 Camp. 55S. 

Goods were sold to a young man who was in want of money, 
at L.^24, for which a promissory-note was given ; and the 
goods were resold for about half the original price. An action 
being brought to have the note delivered up, on payment of what 
tlie goods really produced on the sale, the Lord Chancellor held 
ft a method of lending money at an extraordinary rate of inte- 
rest under the mask of trading; and observed, that it was a ques- 
tion of more difficulty, what was the sum of which the account 
was to be taken, whellier the value of the goods, or the sum really 
made. That in the case in Eq. Abr. 91, the Court thought pro- 
per to charge the person only with what he really made of the 
goods, and that this was the proper rule ; for, that the person 
advancing the goods knew they were not to be sold in the shop, 
but in the lump, at a cUflerent kind of market ; and that what 
could be got for them in that way, was all that would redound to 
the benefit of the party to whom they were advanced. Ord on 
the Law of Usury, p. 144. 

* 1768, Creditors of Pitcaim a. Foggo, Diet. 4. 393. Mor. 
16,432. In this case, it was decided Uiat bankers are entitled 
to charge a commission not exceeding } per cent, on all money 
transactions for account of another. See also 6th June 1797> 
Flayfair, Mor. 16,438. — ^A. 

In England, \ per cent, is the commission usually charged by 
bankers on the discount of bills ; but there is no rule of law to 
that effect, and a higher amount is allowed, according to the cir- 
cumstances of the case, when the bills discounted are payable in 
another place, or where there has been extraordinary trouble or ex- 
pense in keeping intricate accounts^ or the like. Chitty, 85. The 
commission, however, must be ascribable strictly to trouble or ex- 
pense, and not to the advance of money. Carstairs and others, 
assignees of Kensmgton & Co., v. Stem, 4 M. & S. I92. Here 
I per cent was charged upon a very long and intricate account, 
the claim by Kensington & Co. against Scott, Smith, Stein, 
^ Co. being L.314,581: 3: 6, of which L.53,000 was for 
commission* On the trial there was a contrariety of evi- 
^eYice as to the nature of this commission of | per cent., and its 
reasonatdenesff ill resp^l of trouble, &c. upon a bankmg-account> 

F 
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gctafajB g When la bill or note is discounted, the discount 
ttme of may be retained ; the difference being paid over 

ICMUL 



many of the witnesses stating, that the accustomed charge for a 
commission upon a banking-account never exceeded | per cent. 
Lord EUenborough, C. J. directed the jury upon the evidence^ 
' that if the commission could be &irly set to the account for 
trouble and inconvenience, it was not usurious; otherwise, if 
the commission overstepped the bona fide trouble, and was mixed 
with an advance of money, in order to effect an inducement for 
such advance from tune to tune. His Lordship inclined, in his 
charge to the jury, to the conclusion, that this commisdon was, 
under the circumstances, usurious ; but left that question upon 
the evidence to the jury, who found it was not usurious. A 
rule for a new trial was afterwards refused by the Court. In 
Brooke v, Middleton, 1 Camp. 448, where the defendant, a wag- 
gon owner, had charged a commission of Ts. 6d. per cent for 
discounting a bill, without evidence of his having been put to 
expense, or any considerable degree of trouble, the Court were 
strongly of opinion, that the transaction was usurious ; but the 
jury having found for the defendant, the Court, holding that the 
jury were the proper judges of what was a fair recompense for 
trouble and expense in the discounting of a bill, refused to grant 
a new trial In Walker v. Allan, 15th May 1800, Mor. 16,440, 
it appeared that the defender, a banker in Edinburgh, had been 
accustomed to charge commission on his accounts current, as also 
on some of the bills discounted by him ; and that, on other oc- 
casions, instead of charging commission, he did not allow the 
usual exchange on bills. The rate of commisuon charged on bills 
varied, according to circumstances, from above one per cent to 
a much less sum ; and upon his whole transactions in this casct, 
the extra charge, above interest, was under one-fourth per cent. It 
was observed on the bench, ^' that the whole accounts must be 
taken as an unvm quid, and not divided into separate articles. 
The defender's charge, upon the whole, is less than what was 
recognised in the cases of Foggo & Playfair." The Court unani- 
mously dismissed the action. On an appeal, ihe Lord CSumcellor 
said,—'' If the statute of Queen Anne be law for Scotland as well 
as England, it ordains that more than five per cent, for one year 
shall not be taken ; otherwise usury. What has been held here 
in other cases, must also be the law in Scotland ; namely, that 
whatever is taken above five per cent, shall be only compensa- 
tion for trouble. Onusprobandi lies on the takers,— -bound to sa- 
tisfy the Court that they have taken nothing but compensation for 
trouble. New to me, if I go to a merchant to discount a biU, 
and he takes more than five per cent, he has a right to do so* 
When cases c^ tlus kbd 0fait occunred, it was matter of conn- 
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to the person who gets the bill discounted. This 
is not to be reckoned merely as a loan of the ba- 
lance ; as, in that case, every banker who takes 5 
per cent for discounting bills, would be guilty of 
usury : for if, upon discounting an L.100 bill at 
5 per cent, he deducts the L.5, he may be said 
to have lent only L.95, (that is, supposing the 
bill or note to- have twelve months to run,) and 
be has received interest for L.5 more than the 
prindpal sum advanced, which is above the legal- 
ratCf But this doctrine is only sqpplicable ta 
bills, promissory-notes, and other negotiable in- 
struments* On accounts current, indeed, as well 
as on bills discounted, a commission not exceed- 
ing ^ per cent, besides interest, may be charged 
by bankers. It does not, however, apply to 
bonds and other deeds."" 



deratioii whether the extent of compensttion ought not to be r&ii 
gulated. That is now left to jury. But question tdways is, TR^ietller 
is It merdiy Ibr trouble, and not for forbearance of money,'*" Tls^ 
case was remitted back to the Court of Session, to review the iib<^ 
tarioeutors compkdned of generally. See Bdl's Comm, I. 2S7. 

* Old on Usury, p. 5Q. 6S. By stat 1621, e. 28, it is statuted 
and wdtmad^ '' that no persoun who lendis or gevis out money, 
and ressavia annuel therefore, sail retene, the tyme of the lending^,* 
esaet, erare, or ressaye fh>me thair dettmrs, the annuel of the lent 
aounisa, untiU the terme of paymeiKt appoyntet b;^ thair bandis be 
first come ; and it shafl be lauchful at the tyme of lending oi moK 
nias, and mddng of bandis, to ade the annuel unto the principal 
aovme, providing alwayes nather priacqial nor annuel be exacted- 
0/ crayit before the terme of payment appoyntet by the said band ; 
and the contrarenaris of this present statute sail be punischit aa- 
uaiawfiil userers."— As stated ip the text, this enactment is held 
not to f^y lx> the discounting of Inlls. See Chitty, SS. BdFft 
GflrmnuLSaS. 

^1800, Walker, &c. a, A]lan, fi^, Playfair «. HotchUs> 6th 
Jane 17^/ Morv 16>4SS. See sup. note ^ 

* The fraater of sereral annuities (aiMUitiiig to h^SOO) tnh* 
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6Mn«. A bill fiwr L^ whierepf part itas money iVon 
at drafts, was declared null upon the 9. Anne : 



ject to redemption, being desirous of repurchasing them, drew a 
bQl for L.5000, payable to the grantees, or order^ three pe^s af- 
tar date. The bill was given for the original purchase-money ; 
the arrears of the annuities ; a sum to be pud instead of giving 
notice of repurchase ; and a sum paid down in cash, amounting^ 
in all, to L.4250 ; the remaining L.750 being charged f<nr three 
years discount on the bill. A bond was given by the granter and 
fiis sureties, in Ueu of the bill, and fbr the like amount. A ques« 
tiim arose on the validity of the bond. The legality of discount- 
ing bills in the way of trade was admitted by Lord Alvanley ; 
and his Lordship observed, that if nothing more had been done in 
that case, than what always had been done by way of aocommo* 
dation among merchants, the transaction was not usurious ; but 
that the rule must be confined strictiy to that sort of transao* 
tion ; for that, if discount should be taken upon an advance of 
money, without the negotiation of a bill of exchange, it would 
amount to usury. 

The case was considered by his Lordship to be a forbearance 
of L.4250 for three years, for which the party was to receive in- 
terest for L.5000. He also observed, that the jury were impress- 
ed with a notion, that a bill at three years was such as no reput- 
able man would discount ; though it was said that some East- 
India bills of two years date had been discounted. That Lord 
Chief-Justice Eyre seemed to have thought that the length of the 
dhUe of the bill was sufficient to afford a presumption that tiie dis- 
count was intended as a cover for a loan ; and that, if we connder- 
ed the effect of discounting bills at very long dates, the strength 
of that presumption would be manifest; for that, i£ the practice 
should be carried to a great length, the interest wbuld annihilate 
the principal. His Lordship therefore thought, that the discount 
of such a bill as that, not coupled with the transaction respecting 
the annuity, would have been almost sufficient to have afforded a 
presumption of usury ; but coupled, as it was, with the redemp- 
tion of that annuity, it was imposrible to wink so hard as not to 
see what the real transaction was. His Lordship, accordingly, 
held the bond to be void. Marsh v, Martindale, 3 Bos. & Pul. 15S. 
Ord, 68. 

With regard to what is accounted an usurious exaction in dis- 
counting bffls, the following cases may be quoted. King^s Bench, 
Guildhall, December 18, 1798, Matthews v. Griffiths & Co. 
This was a ^nt tarn action on the statute of usury. The defen- 
dants were bankers in Portsmouth, and,- in several instances, had 
discounted bOls for a Mrs Stewart, the proprietor of some silk 
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action being reserved to the holder against the 
debtor for payment of any furnishings or iad- 



worics^ at thirty days, at the rate of 5 per cent. ; but, instead of 
giving cash, had given bills on London at three days sight. The 
fact was completdy established by the evidence. Mr Erskine en- 
deavoured to defend his clients, on the ground that it was the 
consent of both parties, and for the convenience of Mrs Stewart. 
The objection was overruled by Lord Kenyon, who said he con- 
sidered it as usury, and no lawyer whatever would be of a difll^r- 
ent opinion. They ought to have deducted the discount for thdr 
bills. Manning, p. 66, 

In the case Hammet «. Yea, 1 Bos. and PuL 144, subsequent- 
ly decided, where several promissory-notes were discounted by t)ie 
plaintiff, who were bankers, partly in cash, partly in account, and 
pttrtly in bills on London at thirty days after date, and others of 
shorter dates, it was determined that there was nothing usurious ia 
that mode of discounting. The defendant, in this case, had been 
^•riEed by the discounter, how he would have the money ; and 
had requured bills on London for part of the amount. It was obr 
served by Chief Justice Eyre, that had the bankers imposed this 
remittance on the borrower, as a term of the discount, it would 
have been usury. Ord, p. 60. 

In a case where, on discounting a bill for the payee, the par- 
ties discounting it gave, in part payment, their acceptance of a 
bin, drawn on them by the payee, at three months date, it was 
taken for granted that that mode of discounting was usurious. 
Ibid. 66. 

* ' So it is in discounting a bill, if the party discounting gives 
goods in part, which are charged beyond the value. Ibid, 95, 

'' See above, p. 80, note ^ 

* 6. took a note for L.200, when it had three months to run, ui 
consideration of L.197 > and at three months end took another 

-note for L.800, on advancing L.3 for other three months. On 
being referred to a jury, it was found to be an usurious loan. 

'/ftf<2.-— A. 

Payment by an accepter before the bill becomes due is not 
usury. Barclay v, Walmsley, 4 East, 57. 

It seems to be held as usury, that one has g^ven or lent his ac- 
ceptance, on an agreement to have a commission for domg so. 
BeU, I. 237. 

If a previous debt subsisted at granting the bill, it will not be 
forfeited on account of usury in the bill ; and an action may be 
maintained on the original evidence of the debt. Philips v, Cock- 
'ayne, 3 Camp. 11 9. Dun v. Colquhoun, supra. If thie usurious 
security is cancelled, and a new document for the sum truly due 
granted, it will be unexceptiqnaUe. Barnes v. Headky, 2 Taunt. 
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vanoes made to him separate Bkxb the game* 
debt' 

A bill of exchange was given at Paris by Sir 
John Bland to Robinson, for L.672, of which 
isum L.300 was money lent, at the time and 
place of play, to Sir John ; and Li^7S lost, at 
the same time and place, by him to Robinson. 
In an action brought for paymait dT the bill^ at 
the instance of the latter, against the admini- 
atratrix of Sir John, Lord Mansfield, after de- 
livering at large the opinion of the Comt^ con- 
duded with saying,-^'^ As to the mcHiey won, 
Ve think it cannot be recovered. As .to the 
money lent, it appears to have been fnily and 
kona fide lent, without any imputatkm whab- 



184. Chitty, 78. 82. But if the usurious sum Is ineludei^ it 
will be as invalid as the former. Preston v. Jackson, % Staif^k. 
237. Bayley, 408. 

Where a bond was given^ in Heu of bills, to a penon not 
priyy to the usury of prior parties, it was accounted yalid. P. 
on <m8counting> several promissory-notes, took usurious tfh- 
terest. He afterwards obtained credit for them of the plaintiffiB 
(his bankers,) who had no knowledge of the usurious traniBaotion 
between P. and the defendant (the maker of the notes.) When 
the notes became due, the maker was iq>plied to for payment; 
but the notes were destroyed by agreement, and a bond .given bgr 
the maker to the bankers for the amount The bond was h^d 
good by the whole Court. Ord, p. 187- , It was in this case ob- 
served by Justice Grose, that the conrideration of the bond was 
the giving up of the bill»; but the bond was not given for the 
money lent by P. to the defendant. 

'1767^ MacCoul a. Braidwood, Fac. Coll. No 21. p. 105* 
Mor. 9^18. The statute 9 Anne, ch. 14, declares all notes, 
bills, &c,, of which the whole or any part oi the consideration is 
money won 1^ gaming or betting, or lent to persons gaming ex 
betting, to be '^ utterly void, frustrate, and of none effect to all 
intents and purposes whatsoever." (See ch. V. as to the Jiahilitjf 
of an indorsee to this ol^lecfion.) 
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ever; and the plaint is entitled to iti both by 
the law of England and by the law of i|f rance*^ 

Value given in smuggled goods is an unlawful fjj^!^ 



f RoUnson v. Bland, 2. Bur. 1077* Disoey^s Laws of Gamiog^ 
p.S& 

In a question relatiye to the validity of a bill granted as the 
amount of a wi^fer lost on a horse-race^ the Loids found, ihat 
the statute 14b FarL 1^1, relative to game-debts, was not bk 
desuetude. By this act it is dedaied, that wherever any person 
wins above lOd merks within twenty-four hours, upon cards, dice, 
or horsei>radng« the surplus shall, within twenty-four houcs 
thereafter, be consigned in the hands of the kirk-treasurer, if in 
Edinbur^^, or of the kirk-session in the country, to be implied for 
the use of the poor. 1774, Maxwell a. Blaur, Fac Coll. No 126* 
p.S3S. Mor. 9522. 

In England, horse-radng is authorised under certain regular* 
tions, by 13 Geo. II. c. 19* And securities ^en for money wchi 
at a horse-race, where the st^e Is mo^ than L.50, are not void ; 
beeanse, as the race itself is made lawful under these circum- 
stancesy the consequences should be so too. Disney, p. 28. But 
the persons betdng must be the proper oumers. Wagers exceed- 
ing L.10, between third parties, fall under the statutes 16 Car. 
11. c. 7* &^ 9 Anne, c. 14, relative to gaming debts, and are not 
recoverable. If the race itself be illegal, that is, if the stake be 
voder L.50, any bet upon it, though not exceeding L.10, is ille« 
jpl also. A wager, to be good under the act, must be on bona 
fide horse-racmg, upon race-grounds, and not on races against 
^e. Ibid, ch, S. passim* ^ough, it would appear, that a con- 
tract on a trottmg-match was not considered as illegal. Robson 
V. HaU, Feake's Cas. N. P. p. 127- 

In Scotland, a decision the reverse of this was given in Words- 
worth a. Pettigrew, 1799- Fac. ColL No 123. p. 281. Mor. 
9524.-rA. 

In this case, the Court were unanimous in thinidng, that action 
oopld not He for claims of this sort. It was observed, that this was 
not founded on the statutes agunst gaming, but on common law. 
Courts of Justice were instituted to enforce the rights of particis 
insing from serious transactions, and can pay no regard spot^ 
omb^s hdicris. See also Cuming Gordon v. Campbell, l6th Nov. 
1804, Mor. Ai^. to Pactum iUicUum, No 3 ; and Bruce v. Rofl», 
26th Jan. 1787, Mor. 9523, whare actions for sums gained on 
wagers were ^Usmissed. The latter case was affirmed in the 
House of Lords ; and the law is quite fixed in Scotland, that a 
daim for a wager is not tenable in a court of justice* Bell's 
Comm. I. 233-4. 
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ooiisideration. Two persons having been engag- 
ed in a smuggling adventure, the one granted a 
biH to the other for the value of his share of 
the profits. The goods being afterwards seized, 
the Lords refused action for payment of the 
bill.b If the contracts arising from illicit trans- 
actions of this description were sustained, it is 
evident' that the revenue, and general interests 
of the coimtry, might be materially injured. 
The Court has therefore shown a disposition to 
cut down all deeds, of whatever denominatimi, 
granted for, or on account of, a smuggling or 
contraband consideration, if the parties were in 
the knowledge of the nature of the tnaisaction.i 



^ 1776, Duncan a. Thomson, Diet. v. 4. p. 32, Mor. 9^46, 
and App. to Pactum iUicitum^ No 1. 1779* Feb. 26, M'Lure 
%L M'Cree v. Paterson. Ibid. In these cases the parties were 
participators in the act of smuggling. 

^ An heritable bond was granted for the price of smuggled goods, 
by a merchant in Scotland to his correspondent in Holland^ who 
was accessary to the importation : the bon^ was assigned for 
value to a third person, who took infeftment on it. Od the 
bankruptcy of the debtor in the bond, the trustee for his credit- 
ors brought a reduction of the security, on the score of its being 
pactum iUicitum, and the Lords reduced it accordingly. Nisbet's 
Creditors a. Robertson, Bell's Dec. p. 349* Mor. Q554!.'-^A» 

The interlocutor, in this case, of the Lord Ordinary, (M'Queen,) 
which was adhered to by the Court, found, *' that the oljection 
is, in this case, a good objection against Mr Robertson, in respect 
that every objection that would be good against a cedent would 
be good against the most onerous assignee ; and finds, that the 
infeftment proceeding upon the heritable bond will not vary the 
case, in respect, that although an infeftment upon a right in se- 
curity may be a good bar to any personal exception that may lie 
against the security, yet it does not bar personal exceptions against 
the debt secured." An onerous and bona Jide indorsee to a bill, 
who is not in general liable to the objections competent against 
the prior parties, is not affected by the circumstance of the origi- 
nal value having been smuggled goods. See ch. v. 
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Bills, for the ptiee of smuggled goocU, wera ao^ 
oepted by Philp, payable to Fotts, and indorsed 
by him to Sir William Forbes & Co., for behoof 
of Cull^i h Go., to whose accomit they were 
immediately placed. Philp being charged fbr 
payment by their attorney, brought a suspension^ 
and, after a discussion of the reasons, the Lords 
suspended the letters simplidter, thereby find- 
ing, that no action could be maintained on the 
IttUs.^ In this case, a rule was adopted by the 
Court, that if goods were sold to a smuggler 
by a merchant settled abroad, whether a natiye 
of this country or not, and delivered on the spot, 
he can maintain action for them, though he sus- 
pected, or even knew they were meant to be 
smuggled into Britain. But if he was accessary 
to the smuggling, and thereby to an infringe- 
ment of the laws of the land, (which he is 
bound to know as far as concerns his trade,) he 
cannot demand the aid of the British courts for 
recovery of his debt. 

A similar decision was given in Reid & Par- 
kinson a. Macdonald, &c. where bills granted' for 

•^1795, Cullen's Attorney a. Philp, Fac. Cdl. No 49. p. 102. 
Mor. 955ii. 

It would appear, however, that if the contraband goods »M, 
have been circulating from hand to hand in the country, a claim 
for the price, by parties who have had no concern with the act 
of smuggling, will be sustained. See McLean v. Sword, $th 
Dec 178S. Mor. 9549. 

It was so held, even when the claim was made by the or^rinal 
importer, in Commissioners of Customs v. Morrison, 27th Nov. 
1725, Mor. 9533. Wilkie v. M^dl, 6th Nov. 1740, Mor. 
9^38. But these cases have ^ce been mudi doubted. See 
Brown on Sale, 137-47. Bdl's Comm. I. 256. 
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mmg^ed goods wafe found not actkniAble in the 
bands of persons to whom they had been in* 
doised without value ; it being shown> that the 
indorser of the bills was an agent of the per- 
sobs bjr whom the goods had been furnished, 
wIk> were privy to, and concerned in, the trans- 
actioiLi 

It was £>und, tibat no action could lie upon a 
bill accepted for payment of an apprentice-fee^ 
uriiere the indenture, which was the cause o£ 
ipmnting the bill, was void by the eighth of 
Queen Anne."" It is no ground, however, of 
reducing bills granted for an apprentice«fee, that 
the sum was not inserted in the indenture nor 
the principal indenture stamped,— if the mlister 
have subjoined the sum to an extract of the in^ 
Venture, and got the extract stamped on paying 
of the duty, tbou^ done after the death of t}^^ 
apprentice.n 



» 1793, Fac. ColL No 50. p. 103. Mor. 9555. 

^ 1754^ Donaldson a. Fukon, Fac ColL No 9S. JK 146. Mor. 
5S7* The act requires the amount <of the apprentice-fee to be 
stated in the indenture, which had been omitted. 

B Shepperd a. Innes, Ibid. No 267> p. 493. Mor. 580. 

There are many cases, in addition to those mentioned in the 
text, where the law deides action on a bill, on account of the 
nature of the consideration for which it was granted. All obli- 
i;ations arismg out of transactions, which are of an immpnd na- 
ture, or are contrary to the sound policy of the state, are in tlus 
situation. It is obyious that these cases, some of which are {nto- 
vided for by express statute, and others are left to the operation 
49f the common law, must be very numerous ; and it is unneces- 
sary to detaU more than tha following :— 

i. 9y act 2P Geo. II. cb. 40^ in order to prevent dram-tdrink- 
ing> no action is maintjainable for the price 1^ spirituous liquors, 
unless the amount far qiumtities fiiraished at one time is fOs. or 
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In law, a MU granted for valu^ i» ci^ted 4^ 
onerous bill : where no value has been reeeive^y 
it is called gratuitow. . ^ 

Bills, havkig been mtrodupsd for fadUtalingrai«» 
con^merce^ and not to convey g^tuitie^ a hgSLQSf^m kg^r. 



^-r- 



Upwards. Opposite decisions have been pronounced on the ^e&it» 
whether a bifl of exchange fbr a condd^atbn of this jEindis valid. 
In Scott r. Gilmore, S Taunt i26. Lord Man^field^ C. J. held a 
hlfl^ partly made up of such sumsy to be Toid t» ioto, Biqrley, 4M^ 
ifl ^IsQ of that opinion. But in Spenser v* Smithy, 3 Camp. 9> JLiOijd 
l!Benl)orough decided that a bill for hS, granted by a recruiting 
officer te spirits procured In small quantities for iSbe men^mte 
his coQunand^ was 9ot struck at by the statute. Mx BeU, Ciqmm. 
I. 2Si, mentions abase, 'Russelv. Russel> 6th July ISOS, nd 
rifortid, where the Court of SeasioB xeftised to give effect to ia 
1^ granted for a consideration of this sort. The statute, how* 
ever, is held, in England, inapplicable to the price of liquor soldj 
not i&n^ consumption liy Uie customei^ but for Ae |Nn|NMB 0f be^ 
ing resold by him, Jackson v. Attrill, Peake^ 1^0. 

8. An obfigtition to pay a simi to one^ on condition of his brin^ 
hlf abovt a fnaniage botweeii cerUiin persoRs^ has bfen p^«i^ ^ 
nied eiSTect to. Campbell v. fiarns and Stewart, 6th June 1678. 
M^. 9505. Thomson v. M'Kaile, 14th Feb. 1T70. Mor.^jli^. 
But actual expense will periiaps be allowed, £arl of Buchfui v, 
Cochrane, 1698, Mor. 9507 & 4544. 

5. A bfll, or other obligation, by one to a woman living in adul* 
tery with him, is null if granted as m inducement to enter into 
or continue such a connexion ; but not if granted as a repara* 
tion to the woman, or as a provision to the children^ 26th 
June 1765, Hamilton v. Degares, Mor. 9471 • Ross v. Robert* 
/SOD, 25th June 1642, Mor. 9470. Bayley, 4M. 

4. By the present bankrupt statute, 54 Geo. III. di. 137$ aHl 
piivate agreements with particular creditors, aecuring them. gra- 
tuities or higher compositions, on condition of their agreeing to 
measures in &vour of the bankrupt, are prohibited ; and k is 
dedaned, § 61, '^ that no action shall lie upon any bill or other 
>security fraoted.in consequence thereof" See Bell's Comok If. 
475,«^,a^« la thefingli^^aseofBryantv. Christie, 1 Stark. S99, 
In <wiuoh it appeared that Back, a creditor of Clnnstie, had stipu- 
lated ftiU payment vOf iiii debt ftom Bryaofc, before he would 
•agree to tign Chrktie'ii discharge, actMn on bills liy dudatie 
ta leuttbursa Bryant was refused, on the gipund af Ais befaig 
a fraud fkn the «redilars at laige« 

For the MaUlty.of kidonees :fto such ol)}eoti<ms, see di, v^ 
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or donatio mortis causa, cannot be effectually 
constituted by bill;<' nor is a bill granted on 
death-bed a legal method of constituting a debt 
or legacy, even to affect moveables, in so far as 
■ the bill is gratuitous.? But the legacy may be 
effected, by the donor's granting a bill to a per- 
son in his confidence, who, at the same time, 
grants equivalent bills to the intended donees,^ — 
the bill, in this case, granted to the interposed 
person, not being a donation, but given for a spe- 
cific value, viz. the equivalent bills accepted by 
^him in favour of the donees, in the same manner 
as if the money itself had been paid to the 
latter.^ 
d(!^^!M? '^^^ objection to a bill, that it was granted on 
.'death-bed, without value, in order to constitute a 
legacy, and that it was not subscribed by the 
drawer till after the accepter's death, was not sus- 
tained as relevant against an onerous indorsee. 
The bill, in this case, was delivered to a third 
party, before the accepter's death, for the drawer's 



« 1722> Fulton & Clark a. filair> Diet. ▼. 1. p. 95, Mor. 
1411.— 17S6^ Weir a. ParkhiU, Ibid, Mor. 1413.— 1761, 
Wright a. Wrights, Fac. ColL No 20, p. 37. Mor. 8088.— 1786, 
Dowie a. Millie, Ibid. No 254. p. 309, Mor. 8107. 

P 1724, Huttons a. Hutton, Diet. t. 1. p. gS, Mor. 1412. 

4 1782, Adam a. Johnston, Fac Coll. No 74, p. 113, Mor. 
1416. In this ease, it was observed on ih% beneh, that prior to 
the act limiting to six years the commeneement of an action on 
bills of exchange, as they might have been brought into suit at 
any dme within the period of the long preservation (forty years,) 
ihere was evidently a much greater danger of frauds being com- 
.ndtted by means of them, than there has been shice that enact- 
ment. Hence, these docum^ts are to be construed with less sus- 
picion and strictness than formerly. But see Dowie if. Millie, sup. 
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behoof; and no deed, after delivery, is presumed 
to be a donatio mortis causa.^ 

A husband oh death-bed gave his wife, in pre- ipdoai. 

tton oii 

sence of witnesses, two bills, blank indorsed, de- death.becL 
siring her to keep them for her own use. Ota 
the husband's decease, his executors having 
brought an action for delivery of these bills^ it 
was found that this was a donation l)etwixt matt 
and wife, unrevoked, and that, therefore^ the biHa 
belonged to the relict." And in the case, Provan 
a. Calder, a gratuitous biQ of L.100, grantcfd oh 
a promise of marriage, was sustamed, althoiigh 
marriage did not follow/ 

A bill, given as a reward of services, is good. v«jyi» 
Steel, in Tebruary 1790, granted to Wemyss, 
' as a consideration for his services and trouble,* 
a promissory-note for L.500, payable at the fol- 
lowing Whitsunday. In payment of which, he^ 
on the 7th June, gave him the following check 
or draft on the Bank of Scotland : — '' On sight, 
pay to David Wemyss, or his order, five hundred 
pounds Sterling; which place, to my accoimt 
without further advice." In an action of reduc- 
lioh iMTQUght by Steel's disponees, the Court 



' 1751, Shaw a. Farquhar, Fac. Coll. No 65, p. 149> Mor. 
IMA, In deciding thi« case, the Court went upon the grpund, 
that an objection of this kind is not competent against an onerous 
indorsee. The detivery o£ the bill was of no consequence in; thia 
quQStioo, and> if it had occurred with the drawer himself, the plea 
oif no Talue would. have been condusive. . 

. > 1753, Barbour and Blackwood a. Hair, Ibid. No 62, p. 95. 

lior.6()97 

^ 174S, Karnes, Rem. Dec ▼. 2, No 30, p^ 46. Mor. 9511. . 
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notained the promisstHy-iK^e and relative 

draft." 

inaeeomit BiHs are often drawn for valae in account, 

wbich is the ordinary style of drawing fordgn 

Mis by merchants, who are in habits of oommerA 

dal dealings with different countries, and havie 

miaierous transactions and current accounts with 

thtf persons drawn upon. A bill drawn md ao^ 

efepted in this way^ does not alwajrs imply Iftial 

the accepter had actually value in his Imnds at 

tile time. On the contrary, it is a very fieqii^nt 

'itede of drawing, for the sole accomniodation 

and behoof of the drawer/ Neillier does tilie re* 

mittanoe of a Ml of this description to the tor- 

iwpondent^ though made pa3rable to him, tr8n»* 

far the property of IhelnQ, unless he can show 

that he is creditor of the remitter on a balance of 

aeeounts.^ 



u 1793^ IMsponeei of Steel f; Wemyss^ Fac. ColL No^2^ p. 95. 
Mbr. 1409. 

"^ A bill drawn '' fixr yalue in acceunf* If conMdeved to be an 
or^er on the accepter either to open or continue open an accoun]!^ 
and the drawer must show that the balance was in his favour. 
TMt on EvidoMse, 477* When a bOlii drawn in this manner^ ^f^ 
A B^ or prder^ vaUie received," the meaning is. held to be^ tjift 
talhle has been received by the drawer from the payee, Chitty, 67* 
9ut the general opinion is^ that a drawee also who accepts a biU^ 
is^ in dMo, to be presumed to have fiinds of the drawer in his 
liands. If he had not^ he should have accepted supra protest. See 
pott ch. v.. ' i 

^ 1741, Forbes a. Fonnereau^ Home^ No 175^ p. 291* Mor. 
1478* In this case, bills had been indorsed by Andrew Forbes 
to his broth^^ Alexander Forbes, ^^ for value in account." On 
tlie death ci the latter, Fonnereau, a creditor, attached some of 
these bills as executor-oreditor. Andrew^ in whose faroar a 
considerable balance was due on his accounts with Alexander, 
brought an action for having it declared, that the property of thift 
lulls rcmahied with him. The Court gx«ntod decree ia his i^vour. 
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BiUs should always be addressed to ikeTpetmm omwee. 
drawn upon, laid his name and designation cor- 
rectly expressed ; but the want of a special ad- 
dress or direction is supplied by acceptance; for 
tiie address serves merely to mark out him to 
whom a bill is to be presented for acceptance^ 
and when an accepter appears, even though the 
addres&r be wanting, he is {Hresumed to be the 
person the drawar had in his eye.x It is smd, 
that if the drawer of a foreign bill omit to ad- 
dress it, but has advised his correspcmdent of his 
having drawn upon hhn for tiie amount, the biH 
may be presented to him, and protested if not 
accepted, so as to make the drawer liable in 
charges ; and that the person so advised ought 
to accept, if he has Amds of the drawer in hid 
faands.^ 

Bills of exchange sometimes condude with tlie*^*^*- 
words as per advice, in which case a letter of 
advice from the drawer generally accoinpaniei 
the bill. Such bills cannot be safely paid until 
the letter of advice arrive; nor can the drawee 
safidy pay, if the MU and letter of advice do not 
tally f but he may, in all cases, pay without wait- 



" except in 80 far as Uie executor-creditor shall make appear, 
that Alexander Forbes, either by payment; or his acceptance 
of biBs drawn on him by his brother Andrew, stands creditor to 
Andrew." (See ch. XII.) A bonajide indorsee would not have 
been liaUe to this ol^ection. 

^ 1727^ Grierson a. Sutherland, Kam. Bern. Dec v. 1, No 96 
and grf, p. 189. Mor. 1447. 

y Mar. p. 142. 

* Ma]yne> di. 6, obs. 8. 
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ing: fpr thQ letter of advice^ ^^/)ra proteit^.and 
wiU thereby keep the drawer bound,* 

Bilk are also sometimes made payable *^ withr 
out further advice ; " in which case» the drawei* 
may pay whenever the bill becomes due.^ 
Eflfeet of If a biQ in the hands of the payee or holder 

nidations t ^ . • . 

or altera- be altered or vitiated in any material respect., it 
is rendered null, and the parties are freed from 
the obligation thereby created. 

Scaccia proposes this question. The holder of 
a bill of exchange falsifies it, and writes a larger 
sum than that which the bill bore. The falsifi^ 
cation is made in such a^ manner as to deceive an 
attentive and intelligent observer. The banker, 
deceived by the appearance of the bill presented 
to him, pays the entire sum to the holder ; ought 
he to have recourse upon the drawer for more 
than the sum for which the bill was originally 
and actually drawn ? Scaccia decides in the affir- 
mative.*" Pothier thinks that the drawer is not 
liable in repetition (repayment) of the sum, in as 
much as the falsification of the bill was a fortui- 
tous case, which he could neither foresee nor prje* 



* Scaccia, Tract, de Commerciis et Cambio. § 2. gloss. 5. n. 358. 
The accepter is not in safety to pay, even supra protest, till he 
receives the letter of advice. Chitty, 89* 

J Poth. n. 36. 169. 

^ Tract, de Com. § 2. gl. 5. qusest. 15. — And this far may be 
said in support of his opinion^ that according to the rules of the 
contract of mandate, the mandate is obliged to reimburse the 
mandatory for all disbursements to which the mandate has given 
.occasion; provided the mandatory has not; by his own fail) t, dis- 
bursed more than was necessary. '* Mandator debet refiindere 
mandatario quidquid ei inculpabiliter abest ex causa mandate." 
Pand. Justin, tit. Mand. No 5S, de Poth. — A. 

5 



OF TH£ IffiQUISITES OF ItLLS. §T 

reaat, and mth i;!rliidi, therefore^ he coald not be Bi6ot.^ 
add to charge himselE But if the loss arose from and vUmp 
any feult of the drawer in making out the bill in *'"**' 
such a manner as to afford room for an alteration 
ot addition, he conceives the drawer would be 
liable, as he ought to have drawn his biU m such 
a manner as prevent falsification. From whence, 
says he, it results, that one ought not to decide 
indiscriminately, that the drawer is bound to in* 
demnify the banker for the loss into which he 
was betrayed by the feilsification of the bill ; on 
th6 contrary, he is only liable to such claim of 
indemnity, when, by any fault on the part of 
him or his agent, he has given occasion to the 
falsification, by drawing the bill, without taking 
the proper precautions, which he might have 
taken, to exclude it. But if the falsification 
might have been discovered by a careful exami- 
nation of the bill, the blame attaches to the banker 
in having paid it, as he ought to have inspected 
it minutely ; and he is not entitled to demand 
indemnification for a loss arising from his own 
fault or negligence.* 

Boucher is of opinion, that the banker oUght 
to sustain the loss, for accepting and pa3ring the 
bill without a letter of advice, which he ought 
not to have done, and should therefore sufier for 
his imprudence.* But the perspicacity of Pothier 
cannot often be arraigned. The case might evi- 



^ Part 1. ch. 4. Art. 3. n. 101. • lint Com. n. 1110. 

G 
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SJ^^defntly 6ccur, where no letter of advice could be 
«^^ given or required, as actually happened in that 
of Graham a. Gillespie & Co., 1795, where there 
was an example of both of the hypothetical cases 
mentioned by Pothier ; and the Court decided in 
exact conformity with the principles laid down 
by that sagacious commentator. The accepter 
was found liable to indemnify the discounter for 
the whole sum, in a bill which he had accepted 
with vacant spaces ; by means of which, the 
holder had been enabled to alter and augment 
the original sum ; but he was not found liable to 
repay the contents of a bill, the* falsification of 
which had given it a crowded and suspicious ap- 
pearance, and might have been detected by an 
accurate inspection. The bill was considered to 
be vitiated in toto, and not to be actionable even 
for its original amount.^ 

• In the same manner, when a bill had been 
altered, in so far as the words " on demand" had 
been erazed, and the words " one day after date** 
substituted in their place, it was found that no 
action could lie on the bill so vitiated. The bill, 
by the alteration, was not the contract of the 
parties ; and, independent of the bill, there was 
no pretence for the holder saying he was entitled 
to recover upon any other footing.*^ By the vi- 




f Diet. V. 3. p. 76' supra p. 65. 

8 Though in the special case detailed below, there could be no 
claim against the defender but through the bill, yet, where there 
is a separate debt due by the accepter, independent of the bill, it 
* may be recovered by an action. 
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tiation, the bill was considered as annihilated, Efffect of 

altenUioDs 

and it could not be restored, or made a ground and yitia. 

^ , 1 tions. 

of demana.>> 



^ 1801^ December 26, Lee v. Murdoch Robertson & Co. 
This case was decided upon an appeal to the House of Lords. 
It is not yet collected in any of the volumes of Decisions. The 
following report^ taken by a person on the spot^ has been com- 
municated to the author. 

Robert Donald was a partner in a banking-house at Glasgow^ 
carried on first under the firm of Spiers^ Murdoch^ and Co.^ and 
afterwards that of Murdoch Robertson & Co. Mr Donald was 
likewise a partner in the mercantile house of Lee, Rodger^ & Co.^ 
of which Mr Lee^ the appellant's father (now dead)^ was also a 
partner. Mr Donald^ in his individual capacity^ had a cash-ac- 
count with the bank of Spiers Murdoch & Co. ; and, having over- 
drawn it, he, with a view to reduce the balance upon it, gave the 
bank, without the knowledge of Mr Lee, the acceptance of Lee 
Rodger & Co. for L.IOOO^ payable in six months. This bill was 
not paid when it fell due ; and afterwards a new bill, payable on 
demand, was taken by die bank, from Lee Rodger & Co. (still 
without the knowledge of Mr Lee) for the principal and interest, 
amounting together to L.1068 : 19 : 7 ; and the former bill was 
upon this occasion delivered up. The second bill was allowed to 
lie over for several years ; but the holders, the respondents, at 
length brought an action for payment of it against Mr Lee the 
appellant. In the course of the proceedings, it appeared that the 
bill had been altered, in so far as the words '' on demand" had 
been erazed, and the words ** one day after date" substituted in 
their place : and upon the judicial examination of Mr Robertson, 
the cashier of the bank, it was acknowledged that the alteration 
had been made immediately before commencing the action, in or- 
der to found the bank in a claim for interest, which they could not 
have maintained on the bill as it originally stood. The Court of 
Session, after various proceedings, upon the 4th of JVily 1798, 
pronounced the following interlocutor : — '* Find the defender liable 
to the pursuers for the sum of L.IOOO, contained in the original 
bill granted by Lee, Rodger, and Co., with interest thereon ; and 
remit to the Lord Ordinary to allow the pursuers to amend the 
libel to that effect, and to proceed and determine as to his Lord- 
ship shall seem just/' Both parties preferred reclaiming petitions 
against this interlocutor; and upon the 11th February 1800, their 
Lordships pronounced this other interlocutor : — " Find, that the 
meaning of the Court, when they pronounced the judgment re- 
claimed against, was to sustain the claim of the pursuers to such < 
an extent, so that the same should not exceed the sum of L.1068, 
19s. 7cl., and the interest thereof from the 23d February 1786, 
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EObtt of But if the bill is altered before acceptance or 
anaThk. indorseineiit, the accepter cannot take any adU 
*^*' vantage of the alteration, as the consent of parties 

until payment: Find the defender^ Robert liee^ liable in these 
sums accordingly; and,, with this explanation^ they adhere to 
their former interlocutor : And further^ Find the defender liable in 
the full expense of extract^ but in no other expenses^ and decern." 
From these interlocutors Mr Lee appealed to the House of Lords ; 
and after counsel had been heard at great lengthy the Lord Chan- 
cellor observed^ that had an action been brought in England upon 
the second bill^ it would have been sufficient^ laying all the other 
circumstances of the case out of consideration^ to have stated, 
that the bill^ in consequence of the alteration^ was not the con* 
tract of the parties ; and^ the respondents could not have recovered 
upon any oUier of the usual counts, such as money had and r^ 
ceivedy &c.> because there was no pretence for saying that Mr 
Lee was debtor to the respondents independently of the bill. The 
transaction by which the first bill was pledged was one between 
Donald and the respondents, to which Mr Lee was no party ; at 
best, the ^st l»ll was to be considered as a voluntary obligation 
on the part of Mr Lee, which the respondents had abandoned. 
They had delivered back the bill ; and, after that, could Mr Lee 
have been compelled to have renewed it ? Could he have been 
subjected as under an engagement which the respondents had dis- 
charged ? It appeared to his Lordship, that Mr Lee was in the 
same situation as if demand on both bills had been abandoned: 
and on what other ground could an action be maintained againgt 
him ? His Lordship said, he did not mean to give any ofmiion with 
regard to the first bill, but only to state, that very important do- 
fences might be offered to any action grounded upon it ; and th^t 
it appeared to him that the appellant, by the course adopted, had 
been precluded from stating such defences. The first interlocutor 
seemed to proceed upon the supposition that the libel bad been 
amended, and the defences overniled ; which was contrary to the 
record as it stood, and to fact ; and the last interlocutor, dthough 
it was difficult to understand it, appeared to proceed upon the 
second bill, as if it had been restored to its original state. But 
his Lordship again observed, that the alteration of that bill — ^the 
voluntary, if not criminal act of the pursuers, had annihilated it> 
and it could not be restored, or made a ground of demand. 
His Lordship concluded with moving, " That the interlocutors 
complained of be reversed ; but without prejudice to the pursuers 
bringing any action on, or in respect of, the original bill for L.1000 
granted by Lee, Rodger, & Co., as effisctually as if they had amended 
their libel according to the terms of the first interlocutor complain- 
ed of," Which was ordered accordingly.— -A. 
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to the alteration i» in this case to be pre8umecL«BAei«r 
Action accordingly was sustained on a bill, inl^ 
which the accepter, at the time of accepting, ai- *^°*' 
tered the sum from L.60 to L.50, intimating, at 
the same time, that he chose to pay the interest^ 
which was LlO, before payment of the prindpal 
sum ; and in this state sent back the biU to the 



' Beawes^ m. 194. Mar. 140^ 141. Scarlett^ c. 10^ R. 40. 
If tbe alteration be immaterial, such as inserting the words ^ or 
order/' or the address of the accepter, as a direction where to call 
for payment, it wiU not invalidate the bill, at whatever time it 
may be made, Chitty, 102. Mill v. RusselC l6th January 1810^ 
Fac. Coll., where an indorsee, through ignorance, wrote his 
name above the drawer's, and aflterwards deleted it. The objeo* 
tion was repelled. 

K material idteration may be made before the bill has been ac- 
cepted, or has gone into circulation, provided it be made with con* 
iint d the whole parties. Laidlaw v. Park, ptaU Fairweather 
V. Allison, 12th February 1817^ Fac. Coll., where an alteration of 
the date by the drawee at accepting was disregarded. The case, 
Bryce v. Dickson, l6th November 1810, Fac. Coll., where the 
correction of a mistake, by substituting '^ Candlemas" for *' Lam- 
mas," made at acceptance, was held to create a nulUty, will pro- 
bably not be followed. Bell's Comm. I. 805, No 885. See also 
Henderson v. Hay, 20th Feb. 1802, Mor. 17,059. Sutherland v. 
Morrison, 1st July 1828, Shaw's Rep. II. 442. 

But if the alteration be both in a material part of the bill, and 
have been made without consent of the parties, it will have the 
effect of invalidating it. Murchie v. Macfarlane, 1st July 179^, 
Mor. 1458, where the date had been altered from ** 7th" to " 17th" 
June. Allan v. Young, 5th March 1800, Mor. App. to BiU of 
Exchange, No 10. Callender v. Kirkpatrick and others, 10th 
Dec. 1812, Fac. Coll. In this case, an indorsee, by mistake, de- 
leted the subscription of 'one of the drawers, which was held to 
destroy the document. Russell v. Macnab, 14th Dec. 1822. 
Shaw's Rep. II. 88, in which the date had been altered from 1811 
to 1814. The action on the bill was dismissed, reserving to the 
pursuer to bring a new action for the debt. M'Ara v. Watson, 8d 
June 1828. Ib,S60. The same is the law in England, Chitty, 100. 

Another objection to bills which have been altered, even though 
by consent, in a material part, after being issued, is drawn from 
the stamp-laws. See p. 66, supra, note \ Fleming & Leiper v, 
Scotti Ist July 1823, Shaw's Rep. II. 446. 
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Efi^of drawer. The objection of vitiation was made by 
and vitii^ the representative of the accepter ; but, in respect 
^^ of the special circumstances of the alteration hav- 
ing been made by the accepter himself, and that 
the sum was less, which was in his favour, the 
Court sustained the bill to the extent of L»50, 
the sum claimed.*' 



k 1774, Laidlaw a. Park, Diet. v. 4. p. 412. Mor. 16941. 

A bill^ it is said, is of no force, if the place at which it bears to 
foe drawn be false. Peter at Paris drew a bill on Alexander, pay- 
able to John, which bill he dated at Lyons, 23d May 1777. 
When the bill became due it was not paid. John pursued for 
payment. It was proved that Peter, the drawer, was at Paris, 
and not at Lyons, on the 23d May. The foill was annulled. 
Boucher, No 1241. Boucher, with some reason, questions the 
soundness of the principles on which this decision was given. If 
the drawer was a native of Lyons, he might have dated the foil], 
by habit or mistake, at Paris, without any intention to defraud or 
deceive.— A. 
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CHAP. IV. 



OP ACCEPTANCE. 



The acceptance of a bill of exchange, is an en- 
gagement to pay its contents accoHiling to its 
tenor. 

The gi'anting of a promissory-note is equiva- 
lent to the acceptance of a bill, for it is an obli- 
gation to pay the money for which the note is 
given ; and inland biUs payable to the drawer, 
being of the nature of promissory-notes, the ac- 
ceptance of them constitutes an engagement on 
the part of the accepter similar to that of the 
granter of a note. Nothing, therefore, of what 
is to be discussed under the title of this chapter, 
will be applicable to promissory -notes, and very 
little of it to bills payable to the drawer. It will 
chiefly relate to foreign and inland bills, having 
three parties to thtni, — a (i rawer, drawee, and 
payee; where the reciaust of li.e la- upon the 
first, in the event of the se^'ond lefuMng to ac- 
cept, must be secured by a protest for non-ac- 
ceptance. 
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The subject may be divided into four parts : 
1st, Of the obligation upon, and steps to be taken 
by the holder to procure acceptance, ^dly, Of 
the different modes of acceptance, and what con- 
stitutes an acceptance. 3dly, Of the effect of 
acceptance, and in what cases it may be refused. 
And, 4ithly, Of the acceptance supra protest. 

Mode of I. The holder of a bill ought, immediately on 

obtainine •••^^ •/» i 

accept- receiving it, to present it for acceptance at the 
"*^ usual house of business of the drawee,* and in 
case of a refiisal, to protest it for non-acceptance;^ 
for no days of grace are allowed prior to a jmto- 
test of non-acceptance, jas in the case of non-pay- 
ment. It is customary, however, for the portenr 
to leave the bill twenty-four hours with the 
drawee, if he requires it, to enable him to dis- 
cover, by examining his books, whether he has 
effects of the drawer in his hands or not ; but the 
bill, it is said,"" must either be accepted or pro* 
tested before the departure of the next post. 
When bills It is generally admitted, that a bill payable at 

payable at ^ '' n 

or after (x after sight, should be presented for acceptance 

sight 

should be ; ■ ■ 

presented 

for^cept. a Mar. 61, 112. If the drawer is not in trade, it should be ^ 
presented to himself personally, or at his place of residence. If 
he has removed from his former house, or is not to be founds or 
is dead, the same rules apply as in the case of presentment for 
payment, see ch. vi. 

^ Molloy, b. 2. c. 10. § 15 Sav. tom. 1. liv. 3. c. 5 — Chit- 

ty, 159. 

« Maylne, c 6. obs. I.-— Beawes, n. 17.— Savary, tome. 1. 1. 
3, c. 5. If the drawee, before the termination of the twenty- 
four hours, declare that he will not accept, a protest must im- 
mediately be taken. 
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as soon as convenient, both in order to fix the 
period when it is to be paid, and to preclude all 
reflections on the payee, in case of the drawee's 
insolvency and the money perishing in his faaiids^ 
as well as to afford recourse on the drawer, whidi 
may be lost by an undue delay in getting it ac- 
cepted.^ But it has been held that this necessity Payable at 

a day oer* 
•■ ■ tain. 

^ Ord. de Com. t. 5, art. 16. — Savary, tome 2, par. 17«*-< 
Beawes, § 266.— Baylejr, Sum. 183-4.— Chitty, 159- There 
it DO fixea rule for judging of the time within which iHlk of 
this kind must be present^ to the drawee ; the reasonableness of 
the time taken by the holder must depend upon the circumstances 
of each case. But it may be observed^ l^^. That the holder will lose 
his recourse^ if he keep such a bill in his own custody for a con- 
siderable length of time ; and, ^d^ That as long as the bill conti- 
nues in eoDstant circulation In the market, at a distance from the 
place of payment, there is no necessity to present it to the drawee. 
Bayley^, 183. Muilman v. D'Bgumo, 2. Hen. BJa. 565. — 
This was a question as to bills drawn on India at 60 days after 
sight ; they bore date 5th March 1793> and were not presented 
for acceptance till 5th October ; — ^verdict for plaintiff; — and on 
motion for new trial, per Buller, J., — '^ the only rule I know of, 
which can be applied to the case of bills of exchange is, that doe 
diligence must be used. Due diligence is the only thing to be 
looked at, whether the bill be foreign or inland, or whether it be 
payable at sight or at so many days after, or any other manner* 
But I think a rule may thus far be laid down as to laches (ne- 
glect), with regard to bills payable at sight or a certain time af- 
ter sight, namely, that they ought to be put in circulation ; and if 
a bill, drawn at three days sight, were kept out in that way for a 
year, I cannot say that there would be laches ; but if, instead ' 
of putting it in circulation, the holder were to lock it up for 
any length of time, I should say that he would be guilty of 
laches ; but further than this no rule can be laid down." The 
other Judges expressed opinions to the same effect. — Goupy tn 
Harden, 7- Taunt, 159> l62, — Where a claim was made by 
the indorsees of two bills against the payees ; they were drawn 
on 12th May 1815, in London, upon Gould and Co. of Lisbon, 
at thirty days after sight, and were transmitted through many 
different hands by indorsation, till they were at last, on 22d 
August, presented for acceptance, and refused. It was proved 
that the drawees paid their bills to the SOth June 1815, and it 
was stated, the drawers had continued solvent more than two 
months after the date of the Inlb.-— Per Gibbs^ C. J. " the dis- 
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does not apply to bills payable on a day certain, 
as the time goes on whether the bills be accepted 
or not ; and that the holder is not bound to pre- 
sent them till the money is due.^ In this coun- 
try a doctrine precisely the reverse has been 
maintained ; and it has been urged, as a general 
point of law/ that a bill drawn at sight requires 
not the same rigorous negotiation with a bill 
payable at a day certain ; that where a bill is 
drawn at sight, or so many days after sight, the 
holder has a discretionary power to present the 
bill sooner or later, as his exigencies require; 
that it is not to be supposed he will lie out of his 
money longer than is necessary; andthat thedelay 
in presenting it is favourable to the drawer, who 
cannot be debited with the money till his bill is 



t 



tinction is^ between bills^ payable at a certain number of daya 
afiter date^ and bills payable at a certain number of days after 
sight. In the former the holder is bound to use all due dili- 
gence^ and to present suclv bill at its maturity ; but in the lat- 
ter case> he has a right to put the bill into circulation before he 
presents it, and then, of course, it is uncertain when it will be 
presented to the drawee. It is to the prejudice of the holder if 
he delays to do it, and he loses his money and his interest ; — 
there are dicta that it ought to be done in a reasonable time." 
Verdict for plaintiffs, and a motion to set aside the verdict was 
afterwards refused. — Fry v. Hill, 7 Taunt. 397- It was here 
found not to be undue delay in the payee of a bill drawn pay- 
able at a month after sight, from Windsor, on a banker in Lon- 
don, to present it for acceptance four days after its date, the 
drawee having failed in the interim. 

« MoUoy, b. 2. c. 10. § l6. — Beawes, ui supra, — Bayley, 182. 

^ Innes v, Gordon, Diet. v. 1. p. 101. Mor. 1562. — Andrew 
a, Syme, Diet. v. 3. p. S6> Mor. 1584. — In these cases it is 
stated in the argument too broadly, that the holder of a bill pay- 
able at or after sight, has a discretionary power of presenting it 
according to his convenience. The English cases cited above, 
state the law more correctly.— See also Falls v. Porterfield, 
post, p, 110. 
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presented. There certainly does appear to be 
the same necessity for immediate presentment 
in both cases^ and even more so in a bill pay- 
able at a certain day than at a bill payable 
after sight. In the one case, the precise day of 
payment, and the period within which the bill 
must be negotiated in all its steps, is fixed and 
limited by the drawer himself, who therefore 
expects that the bill will either be accepted by 
the drawee within that time, or returned to him 
with advice of the dishonour ; in the other there 
is no precise reistriction as to time, except that 
of the days or months to run after the present- 
ment has been made by the payee ; but, in both 
cases, the drawer must rely on his bill being 
duly presented for acceptance, and on the holder 
being bound to exact diligence. For, suppose a 
bill drawn payable three months after date, and 
delivered to the payee, who duly presents it to 
be accepted, and, on a refusal on the part of the 
drawee, protests it for non-acceptance, the drawer 
is immediately advised of this, and put on his 
guard, both to adopt other measures for with- 
drawing his effects out of the drawee's hands 
before the expiry of the three months, and to 
provide funds for the payment of the bill with- 
out trusting to his correspondent. But when 
the bill is at once protested for non-acceptance 
and non-payment, at a distance of three months 
after being drawn, and returned abruptly on the 
drawer, his effects in the drawee's hands might 
not only be lost in the mean time, but he rnight 
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be taken hj surprise, and be at a loss to amwea 
a demand coming from him so suddenly ; espe^ 
eially as, from bis not hearing; for so long a pe- 
riod, of the bill, he might have had good reason 
to conclude that it was. accepted and paid. Not to 
mention, that were a bill not presented for ac- 
ceptance till the day of payment, the drawee, if 
he had received no advice, might happen to be 
unprepared for it, and be obliged to suffer it to 
be dishonoured ; whereas, had it been duly pre- 
sented for acceptance when it came to the payee's 
hands, and accepted by the drawee, be 'would 
thereby have subjected himself to pajrment, and, 
in all probability, have provided funds to retire 
it when due, and thus saved both the honour of 
the drawer and the costs of protest, commissi<m, 
re-exchange, &c. By acceptance, a new debtor 
is added to the drawer, and a new security to 
the bill, which becomes a more negotiable in- 
strumented And as the drawer may sustain a 
loss by the holder's keeping it any great length 
of time, it ought, in all cases, to be presraited 
as soon as possible.^ It has, however, been de- 



8 Beawes^ p. 491. Scarlett^ ch. 10. 1. 32. 

^ Poth. D. 143. Notwithstanding the considerations urged in 
the text, it is indisputably fixed as la,w, both in Scotland and 
England^ that bills payable at a fixed time,' do not require to 
be presented to the drawee for acceptance or payment before 
the last day of grace. Bell's Comm. I. 320^ aiid the cases of 
Ferguson & Jamieson, note *. Bayley, 182. Chitty, 158. 
There is nothing in the nature of the document from whidi 
an obligation to present it sooner can be deduced. By the tenor 
of the billj the drawer has. agreed to trust to the solvency of 
the drawee for a certain time> and he can demand nothing more, 
than that the holder present the bill punetiially at tlie expini^ 
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dded, that a bill payable at a day certain, need 
not be presented by the porteur for acceptance, 
before the day of payment ; and this, according^ 
ly, is laid down as the law at present ;^ though 
it is evidently at variance with what has been 
stated and admitted to be the law with regard 
to bills payable after sight, viz. that they do not 
require the same rigorous negotiation with bills 



tion of that time ; and if payment be then refused^ give him due 
notice^ that he may adopt measures for securing his funds. He 
ought himself to guard against the evils mentioned in the text^ 
by advising the drawee of the expected demand^ and putting him 
in funds to answer it. At the same time^ a hdder^ for his otrn 
sake^ oughts in all cases^ to present the bill for acceptance with- 
out delay, on account of the increased security and ease in re- 
covering payment^ which an acceptance affords. 

Bills payable at or after sights again, are in a different situa- 
tion. As the drawer's funds must remain in the drawee's hands^ 
exposed to the hazard of his insolvency, till the bill becomes 
due, a period which is fixed by its presentment for acceptance, 
the holaer is under an implied obligation to present it within a 
reasopaUe time ; and he must be prepared to shew, that he has 
been guilty of no undue delay, or that the bill was in circula- 
tion in the market. See sup. note ^. 

There are exceptions to the rule, that it is not necessary to 
present for acceptance a bill payable at a time certain, when the 
payee is expressly desired to present it, and when the bill has 
been sent to an agent for negotiation, Chitty, 159- Dunlop v. 
Hamilton & Co. l6th Jan. 1810, Fac Coll. Here a bill for 
L.780, dated on Friday 4th Oct. 1799, drawn by Robertson & 
Co. of Greenock on Bogle of Glasgow, payable four days after 
date^ was discounted on that day by Dunlop, the Bank of Scot- 
land's agent in Greenock. He sent it next day to Hamilton & 
Co. the agents in Glasgow, who presented it ror acceptance on 
Tuesday evening, and then only m consequence of a letter from 
Dunlop. The drawers in the meantime having failed, acceptance 
was remsed, and in an action by the bank against the two agents^ 
Hamilton & Co. were found liable. 

» 1727, Ferguson a, Malcolm, Diet. v. 1. p. 101, Mor. 1558, 
and Jamieson v. Gillespie, 28th June 1749^ Mor. 1494 and 
1579> where the opinion of merchants was taken. 

^ Ersk. b. 3. t. 2. § 32. 
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payable on a certain day. As a general rule, 
therefore, it is always advisable that bills of 
every description, whether payable after sight or 
after date, be presented for acceptance within a 
reasonable time. What is to be deemed a rea- 
sonable time, must be determined from a consi- 
deration of the situation of the parties, the dis- 
tance at which they reside, the course of post, 
and other circumstances. Generally, it may be 
presumed, that such time only will be allowed 
as is sufficient to enable the holder conveniently 
to go and present the bill for acceptance, or to 
send it for that purpose.* But if a bill is sent 
for acceptance, it ought not to be suffered to lie 
for any length of time in the drawee's hands, 
without getting it either accepted or protested 
for non-acceptance. 
Case of Porterfield, on the 3d May, transmitted to C. 

Falls V. "^ 

Porter. & R. Falls, a bill for L.129, dated 2d May, 
drawn by Johnston of Glasgow, on Borthwickin 
Edinburgh, payable, three days after sight, to 
Porterfield, and by him indorsed to C. & R. 
Falls, who, on the 7th May, acknowledged re- 
ceipt of the bill, which they sent to Edinburgh 
for acceptance. Borthwick happened to be out 
of town when the bill arrived ; but his clerk 
wrote to Messrs Falls, on the 11th May, that he 
was soon expected home, when the bill would 
be presented. On the 16th May, Messrs Falls 



^ Stair, b. 1. t. 11. § 7- L'Art des Lettres de Change, ch.6. 
§ 6*. Forbes, 95. 

7 
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sent a derk to Edinburgh, to require that the 
bill should be either returned or accepted. Borth- 
wick requested that it might be left a few days 
longer, which was done ; but the bill not being 
returned, Messrs Falls, on the 5th June, again 
sent a clerk, with instructions either to get the 
bill accepted or protested. Borthwick delivered 
the bill to the clerk, with a protest taken against 
himself on the 31st May, for non-acceptance, 
and against the drawer and indorser for recourse ; 
and on the 6th June, the clerk took a new pro- 
test against the whole parties, for non-acceptance, 
recourse, &c. ; and against Borthwick for dama- 
ges, on account of his keeping up the bill with- 
out accepting it or returning it with a protest 
for non-acceptance. On the 7th June, intima- 
. tion of the dishonour was made to Porterfield, 
who refused payment, on the ground of the bill 
not being properly negotiated. And the Court 
found, that from the undue delay in getting the 
bill accepted or protested, recourse was lost."" 

On the same principle, if a bill be left in the NcgU- 

gence in 

hands of the person drawn upon, without being procuring 
accepted, till news come of the drawer's insol- 
vency, the loss will fall on the holder, whose 
duty it was to have looked after his bill, and got 
it either accepted or protested in due time ;° un- 
less the insolvency occurred after the bill had 



^ 1766, Falls a, Porterfield, Fac. Coll. No 109, p. 374. , 
Mor. 1593. 
° Scarlett, ch. 10. R. 17- 
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been redemanded.<» If a person receives a bill, 
and instead of sending it by post for acceptance, 
keeps it till he himself sets out on a journey to 
the place where the drawee lives, by which 
means a delay is created, he loses his recourse 
upon the drawer or indorser.'^ It is incumbent 
on the bearer of a bill, when he acts as agent for 
the proprietor, in all cases to present it for accept- 
ance as soon as possible, as it is only by accept- 
ance that the person on whom the bill is drawn 
becomes debtor, and responsible to the holder; 
and if the affairs of the drawer should get de- 
ranged, an agent neglecting to present the bill 
for acceptance, would be liable in damages to 
his constituent-*! 
When wu If a bill left for acceptance be lost or mislaid, 

lost* 

either by the person on whom it is drawn, or by 
any of his servants, so that it cannot be rietumed 
to him that left it, either accepted or unaccepted, 
he who lost the bill (if he intended to accept, or 
had accepted it), should grant a note for payment 
of the sum in the bill at the expiry of the speci- 
fied time ; and, should this be refused, a protest 
ought immediately to be taken for non-accept- 
ance, and forwarded to the drawer ; and if the 
contents of the lost bill are not paid or satisfied 



^ Dupuis, ch. 10. n. 8. Scac. § 2. gl. 5. n. SS5. 

P 1773, Finlason a, Ewing, Fac. Coll. No 53, p. 136. Mor. 
1597. In this case^ the bill was DOt presented, and notice 
given of the dishonour, till some days after the term of paynaent. 

4 Poth. n. 128. Mar. 46. Beawes, II7. See sup. p. 108, 
note ^ 
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by the time it becomes due, a protest for non- 
payment should at any rate be made/ 

!!• Acceptance is either written or verbal. In Fonn of 

, acceptance. 

this country, verbal acceptances are not m use, 
as summary diligence could neither proceed on 
such acceptances, nor could they be jproved other- 
wise than by oath of party." But in England, a 
verbal or parole acceptance, is as obligatory on 
the drawer as a written, one.* When the bill is 
presented for acceptance, the holder is entitled to condition- 

* j: ' aland qua- 

insist on such acceptance by the drawer, as will lified ac- 

ceptances. 

subject him, at all events, to payment of the bill 
according to its tenor ;" and whether accepted or 
refused, the bill, as the holder's document of debt 
gainst the drawer, must immediately be return- 
ed.^ If the bill be payable after sight, and the 
drawee detain it some days without declaring his 
intention to accept, and afterwards incline to do 
so, the acceptance must be from the date of the 
first presentment.'' The accepter has no liberty 
of adding any stipulation or quality to his accept- 
ance, without the holder's consent ; the accept- 
ance must be simple and absolute, unclogged 



' Beawes, n. 17* 

* In FraDce^ too« the acceptance must be written. ^' Cdui 
star qui est tiree une lettre de change doit en £aire i'aocieptation 
par ecrit" Ord. de I67S, tit. 5, art. 2. 

tSeep. 119-21. 

u Stair, b. 1. 1. 11. § 7.— Potib. n. 47. 

^ Tkat if, within twenty-four hours. 

"Scarlett^ eh. 10. R. 18. 

H 
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with any condition/ Nor is it safe for the hold^ - 
to take a conditional or qualified acceptance, with- 
out authority from the drawer or last indorser 
to that effect, and if he does so, it is at his own 
risk and peril.^ He may, however, take an ac- 
ceptance for part of the sum, if he protest the bill 
for the remainder ; it being for the drawer's in- 
terest to have his debt diminished/ In the same 
manner, taking acceptance of a bill some days 
subsequent to the time of payment, and after it 
had been protested for non-acceptance, was found 
no wrong step of negotiation/ But though a 



< 1712, Naug:htOQ a. Ritchie, Mor. 1490.-1781, Campbell 
a. Campbell, Diet. v. 3. p. 77^ Mor. 1478. In thb case, two 
bills were drawn by Campbell of Ballinaby on Campbell of 
Carnbeg, who, wishing to stipulate certain conditions, sent than 
accepted to his agent at Greenock, where the drawer and payee 
were, with instructions to see the conditions fulfilled, before de- 
livery of the bills. They were, however, forced out of his agent's 
hands by a decree of the Sheriff; and the effect of the conditions 
was tried in an action for payment by an indorsee from the payee 
against Cambeg, and a reduction brought by him of the Sberm's 
dto^e. The Court, in repelling the reasons of reduction, and 
finding Cambeg liable in the amount of the bills, seem to hare 
proceded chiefly on his improper detention of them, instead of 
returning them at once to the payee, with an acceptance or re- 
fusal. See p. 118, note '4 

y Savary, torn. 1. liv. 3. ch. 6. — ^Forbes, p. 98. — Scarlett, ch. 
10. R. 29. 

■ Molloy, b. 2. ch. 10. § 20.— Boucher, n. 1048— Forbes, 99. 

• 1705, Nov. 14, Brown a. Hume, Mor. 1546. — Forbes, p. 99, 

In this case, the bill was drawn payable at Lammas, (2d Ai^;.) 
1703. On that day, the drawee accepted it payable on loth 
August, no notice of which was given to the drawers. Protests 
for non-payment were taken on 5th and 17th Aug. The Court 
found that recourse was not lost. This decision is not agreeable 
to modern practice, which does not allow the holder of a bill to 
prorogate the term of payment to the accepter, without the con- 
sent of the other parties. See ch. vitt. 
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bill iiiiay be accepted after the day of payment^ 
so as effectually to bind the accepter, the drawer 
and indorsers will be discharged, unless due notice 
of non-acceptance or non-payment be given ; 
and upon such acceptance, the accepter is liable 
to pay the bill on demand.'* 

By the French edict of commerce of 1673, itqucnceof 
is declared, that a qualified acceptance may bcquaiJed 
held as a refusal, so as to entitle the holder to***^?*''**** 
protest the bill.« In England, if the ludder re- 
ceives a conditional or qualified acceptance, and 
gives immediate notice to the other parties of 
the nature of the acceptance, they continue 
bound, in case the drawee should not pay.^ In 
Scotland, if the holder suffer the acceptance to 
be qualified ; if, for instance, he consent to pro- 
long the day of payment, or to take a conditional 
^icceptance, such as, ^' if provisions come to hand 
betwixt and the day ;'* or, " if goods or bills in 
hand raise the sum ;" it imports his consent, so 
as to preclude him from protesting for nbn-ac^ 
ceptance.« But by this prolongation of the time 
of payment, the drawer cannot be affected if he 
has not given his consent to it ; and therefore 
the holder loses his recourse upon him in the 
event of the accepter's failure before the bill be- 
comes due/ 



^ Chitty, 169.— Bayley, 140. 

« Tit. 5. art. 2. 

^ Chitty, 180.— MoUoy, b. 2. ch. lO. § 20. See note '. 

•Stair, b. 1. 1. 11. §7. 

' Poth. n. 49.<^Boucher, n. 1048. 

The followiugare illustrationf of the doctrines contained in the 



b 
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When When the dftiwe^ is creditor of him who has 
ditoTTf^' given value for and remitted the bill, he maj 

liolder, ftc 



text regardiDg qualified and conditional acceptances: — 1. The 
holder is not ^nd to take any acceptance but what is in the exact 
terms of the bill. Boehm v. Garcias^ 1. Camp^ 425^ where a bill 
was drawn on Lisbon^ ^* payable in effective^ and not in val reals," 
and an offer was made to accept^ payable in val denaros, a different 
icind of currency. Per Lord Elleuborough^— ^' The plaintiff had a 
right to refuse this acceptance. The drawee of a bill has no right 
to vary the acceptance from the terms of the bill^ unless they be 
unambiguously and unequivocally the same. Therefore, without 
considering whether 9i payment in denaros might have satisfied the 
term '^ effective" an acceptance in denaros was not a sufficient 
acceptance of a bill drawn payable in '* effective." The drawee 
ought to have accepted generally, and an action being brought 
against him on the general acceptance, the question would pro- 
perly have risen as to the meaning of the term." 

2, But it is in the holder's power, if he chooses, to take such 
qualified acceptance, and on his doing so, he will be bound to 
observe its terms. Thus, a conditional acceptance, to pay a bill 
on a certain event taking place, is valid, though we have already 
seen, supra, p. 54, el seq* that a bill is null, if drawn originally in 
a conditional form. Chitty^ 180, and the cases there' cited. 
Smith V. Abbot, ^tra. 1152, where a bill had been accepted by 
defendant, " to pay when goods consigned to him ware sold.*' 
He sold the goods, and on an objection, that the cohdi* 
tioual nature of the acceptance Voided the bill, the Court held, 
that though the plaintiff might have refused to take it, and 
have protested the bill, yet, as he di4 take it, it was binding on 
the defendant. In like manner, the sum in a bill, the place, 
and time of payment, and the mode of paying, may be vaned in 
the acceptance. Wegerstoffe v. Keene, Str. 214. Walker v. 
Atwood, 11 Mod* 190. Petit t^. Benson, Comb. 452. And if 
■% particular jdaoe stated in the acceptance, at which the bill is 
to be payable, be acquiesced in by tne holder, he will free the 
drawer and previous itidonerB> if due presentment there is not 
made, Parker v, Gordon, 7 East. 385. In Petit v. Benson, the bill 
was accepted payable, half in money and half in bills, which was 
found available, though a bill cannot be originally drawn for 
any thing but cash. 

3. It is necessary that these qualifications of the tenor of the 
bill be in writing, iuong irith the acceptance, for it is very doubt- 
ful if parole evidence would be received to contradict the accept- 
ance ; and, at all events, the onus probandi would lie bn the 
accepter, and uA indorsee would not be affected by such quali- 
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aiecept it '^ to pay to himself/' provided the debt 
is liquid, and either due at the time, or falling 
due before the bill is payable, so as to be in a 
state of compensation ;' nor is this, according to 
Pothier, to be considered a conditional accept* 
ance, seeing it arises upon a transaction of the 
holder's own.t> In the same manner, if a creditor 
of the holder of the bill has, before it is present- 
ed, arrested the funds in the hands of the drawee^ 
he ought, in that case, to accept in these terms, 
^* to pay to whoever shall be found to have best 



fications, nnless he was specially made aware of them. Bayley, 
135. Bell's Comm. I. 310. 

4. When a qualified acceptance is offered^ the holder^ if he 
does not intend to acquiesce m it, must take a protest for non** 
acceptance in the (minary manner^ and give notice to the 
drawer and indorsers. If ne is willing to take it^ it appears to 
be the custom in England^ that he must intimate its terms to the 
other parties^ that they may consida* whether they will permit 
his acquiescence in the acceptance. Bayley> 206. ^nd he must 
also take a qualified protest for non-acceptance^ so as neither to 
injure his recourse^ nor relieve the drawee from the effects of the 
acceptance, should he be allowed to take ft. Chitty> 217> If no 
notice is given of the qualifications^ the other parties will be freed: 
but if a conditional acceptance be made absolute by the comple- 
tion of the conditions, this will do away the effect of a neglect to 
give notice. An acceptance for part of the sum may, however^ 
be safely taken, provided the bill is protested, and notice given 
as to the remainder; a neglect will free the other parties only 
as to the excess above the sum accepted for. Bayley, 206. 

5. If after an offer of a qualified acceptance^ the holder gives 
notice to any of the antecedent parties that he has refused it, or 
notes the bill generally for non-acceptance, the offer is no longer 
binding. Bayley, 158. 

We have already seen, that an acceptance as ^^ cautioner," is 
not a condition which is of any service to the person so subscrib- 
ing, in a question with the holder of the biU, sup, p. 59* 

8 Boucher, n. 1387. 

** N. 47.-^Dupuis de la Serra, ch. 8. 
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right to the contents."* The drawee ought not 
to accept bills after he is aware of the drawer's 
failure, even though he possesses funds ; because, 
after that event, one creditor of the drawer ought 
not to be paid in preference to another.^ Any 
person having accepted a bill, either absolutely 
or conditionally, may score out his acceptance 
before the bill be out of his hands, but not after 
having delivered it to the payee.* 



* Boucher, n. 1045.-^— Poth. n. 47. — Dupuis, ch. 10. 

^ Scac. § 2. gl. 5. n. 390. — ^Beawes, n. IS9.— Poth. n. 96. 

* Sav. torn. 1. liv. 2. ch. 5. — Boucher, n. 1041. — ^Dupuis, ch. 
10. n. 6, 7* It was mdntained for the holder in the case of 
Campbell v. Campbell, sup, p. 114, uote^, that Carnbeg having 
once accepted the bills simply, could not afterwards stipulate any 
conditions with the other parties, or cancel his acceptance, even 
though the bills remained m the possession of his own agent. This 
doctrine, which binds the drawee by an acceptance which he has 
not finally consented to, and disregards the plain justice and 
honajides of the case, is not reconcileable with any legal prin-^ 
ciple; and though at one time it was adopted by the English 
courts (Chitty, 186, and the cases there cited), yet in the last 
case that has occurred, (after a doubt had been previously 
thrown out by Lawrence, J. in Bentinck v. Dorrien, 6* East, 
200), the Court of King's Bench were clear in departing from 
the former decisions, and decided that an acceptance might be 
cancelled at any time before delivery by the drawee. Cox v. Troy, 
5 B & A, 474. And the point is now to be held as settled in this 
way, Bayley, 162. Bell's Com. I. 310. Pothier's opinion is to the 
same effect. After detailing a case of this kind, he observes, '^ La 
raison est, que le concours de volont^s qui forme un contrat, est ua 
concours d!e volont^ que les parties se sont reciproquement de- 
clarees ; sans cela, la volont6 d' un partie ne pent acquerir de 
droit a 1' autre partie, ui par consequent etre irrevocable. Sui- 
vant ces principes, pour que le contrat entre le proprietaire de la 
lettre et celui sur qui elle est tir^e, soit parfait, il ne suffit pas 
que celui-ci ait en pendant quelque temp la volont^ d' accepter 
la lettre, et qu'il ait 6crit au bas qu'il Tacceptoit ; tant qu'il n'a 
pas declare cette volont6 au porteur, le contrat n' est pas parfait ; 
il peut changer de volonte, et rayer son acceptation/' Traite 
du Contrat de Change, part L ch. 3. § 3. pL 44. 



. / 
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'' The usual way of accepting a bill is, by writ- Form of 
ing thereon the word " accepted," or ** accepts," ■***p^'™** 
and subscribing the drawee's name ; or the name 
only is subscribed : and if the accepter be afhdd 
of any alteration being made in the sum, he 
ought to write, *' accepted for the sum of so 
much."« When a bill is payable after sight, the when date 
day on which it is accepted ought to be specified, ance neoes- 
because the time of payment i3 ascertained by the **^" 
date of the acceptance. Bills payable at sight, , 
or on demand, require no acceptance, and need 
only be presented for payment, and, if refused, 
protested ; there being no days of grace on such 
bill.'* In England, however, a bill payable at 
sight has the usual days of grace ;"" and a bill 
payable at sight is not there considered as a bill 
payable on demand, or included under the ex- 



™ Boucher^ n. 101 7* It has been adjudged in England, 
that when a bill is made payable in a large town generally^ the 
holder is entitled to require that the drawee^ in his acceptance, 
state a particular place at which it is to be payable. Mutford 
V. Walcot^ Lord Raym. 575, per Holt, C. J. 

» Sav. torn. 1. liv, 3. ch. 5* — Scarlett, ch. 16. R. 8. There 
have been no decisions in Scotland on this point, and though it 
is understood that in mercantile practice the rule laid down in 
the text is acted upon, it is not to be considered as settled, 
that bills payable at sight have no days of grace. Beawes, 
pi. 256, and Kyd, 10, lay down the law in the negative, and 
Pothier, pi. 12, 172* 19^* is also of that opinion. On the other 
hand, in various decisions, in which the point occurred in Eng- 
land, the affirmative has been held, Chitty, 26*9. In Janson 
V. Thomas, B. R. Trin. 24 Geo. III., Buller, J. mentioned a case 
before Willis, C. J., in London, in which a jury of merchants 
was of opinion that the usual days of grace were to be allowed 
on bills payable at sight. Bayley, in his Treatise, p. 198, ac- 
cordingly states the law to be so. Forbes, 142, is of the same 
opinion. Mr Bell, I. 322, considers the point unsettled. 

o Bayley, I98. 
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ception of the stamp act of 23. Geo. III. c. 49. 
^ 4. in favour of such bills. A bill on demand 
Accept- is payaUe instantly .p 

ance by a 

company. When a bill is accepted by a partner of a oo^ 
partnery, on the company account^ he subscribes 
the common firm of the copartnery, or expresses 
that it is for self and partners, or for self and com- 
pany.** 

Two persons in copartnery having commission- 
ed goods from a factor abroad, and advised him 
by letter to draw bills for the same, and they 
would honour them ; which he having done, one 
of the partners accepted in the ordinary way, and 
the other accepted for his own part ; it was found 
that the latter was liable for the whole.' 

Joint ac- 
ceptance. If a bill be addressed to several persons jointly, 

who are not in copartnery, it may be protested 

P Mannings p. 8. — Chitty, 269. 

<i In Mason v, Rumsey> 1 Camp. 384^ it appeared that a bill 
was drawn on " Messrs Rumsey & Co.;" and T. Rumsey^ jun. 
wrote on the back of it^ '* accepted^ T. Rumsey^ sen." T. Rum- 
sey> jun. defended an action brought against him on this bill, 
on the ground, that eren if he were a partner, which he denied, 
^^ - the above form of acceptance would not bind him. Per Lord 
tellenborough — " There is no foundation for the doctrine con- 
tended for; this acceptance does not prove the partnership; 
but if the defendants were partners, they are both bound by it. 
For this purpose, it would have been enough if the word " ac- 
cepted" had been written on the bill ; and the effect cannot be 
. altered by adding, *' T. Rumsey, sen." If a bill of exchange is 
r drawn- upon a firm, and accepted by one of the partners, he 
must be understood to exercise nis power to bind his co-partners, 
and to accept the bill according to the terms in which it is 
drawn." Verdict for plaintiff, and a motion for a new trial, on 
. the ground of the evidence of partnership having been insufficient, 
was afterwards refused by the court. 

' Naughton a. Ritchie, Diet. v. I. p. 98. Mor. 1990. See 
sup, p. 49* 
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for non-acceptance if any one refuse^ although 
the rest accept" And where the acceptance is Per pro- 
by a factor or procurator, it is necessary to spe- 
cify that he acts per procuration, or in quality 
of factor, otherwise he will be personally bound.t 
If the drawee be not capacitated to accept, and 
to bind himself to pay the amount of the bill, it 
may be treated as dishonoured. 

A promise to accept, as " leave your bill with po™* of 

* * ' •' acceptance 

me, and I will accept it," or " call for it to-morrow, «> fng- 

^ laDcL 

and it shall be accepted," is said to amount to a 
verbal acceptance." The word " seen" written 
on the bill, is also said to be equivalent to an ac- 
ceptance.^ And in England, writing the words ' 
** accepted," " presented," the day of the month, 
or a direction to a third person to pay the bill, 
will amount to an acceptance on the part of the 
drawee.'' 



*» Molloy, b. 2. c. 10.§ 18. — Mar. 64. — Beawes, 228. Chitty,S9. 

^ Ch. II. p. 46. When acceptance jper|)roc^ra/2ora is offered^ the 
holder should insist on seeing the procuration^ for otherwise he 
is not bound to take the acceptance ; and if the authority should 
prove insufficient^ he might free the other parties. Bell's Comni. 
1.311. 

"Molloy, b. 2. ch. 10. § 20.— Chitty, I76. 

^ Poth. n. 45. 

^ Bay ley, 141. Chitty, 174. A wrUten promise to accept a Wll 
already drawn, is also held in England to be a valid acceptance, 
Chitty, 176 ; but it is considered doubtful, whether a letter pro- 
mising to accept a bill not yet drawn can'be founded upon as an 
acceptance by any person but him to whom it was addressed, . 
and who took the bill on the faith of it. Chitty, I68. Bayley, 
144. Johnson v, Collins, 1 East, 98. 

The English judges have frequently regretted the degree of 
looseness in the modes of acceptance which the decisions had 
sanctioned, though they admitted that practice had gone too far 
to allow of their dianging it. 1 East, 103, and 4 East, 67. To 
remedy the evil so far as regards inland bills^ it is enacted by 



:i 
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Implied ac- Acceptance is also sometimes implied ; as when 

*^'**'***' the drawee keeps up the bill after the same is 

redemanded/ But according to the English de- 

1 and 2 Geo. IV. ch. 78. s. 2. '^ that after Ist August 1821^ no 
acceptance of any inland bill of exchange shall be sufficient to 
charge any person^ unless such acceptance be in writing on 
such bill ; or if there be more than one part of such bill^ on one 
of the said parts." The former rules, however, still apply to 
foreign bills. 

In Scotland, a proper acceptance cannot be made except by 
subscription upon the bill itself; and summary diligence is not 
competent agamst a drawee, unless acceptance is so made. But 
if one promises by letter to accept a particular bill, there can 
be no aoubt he would be found liable tor the amount of it in an 
action by the payee, or any other person, who took the bill bona 
Jide on the faith of the letter. Frazer's trustee v. Campbells, 
Frazer & Co. 28th May 182S, Shaw's Rep. II. 346. The 
claim, however, in such a case cannot, correctly speaking, be 
founded on an acceptance of the bill, but on the letter, as an 
obligation or letter of credit to the amount of the sum in the 
bill. The holder would also be held to have a preferable right 
to the fund in the hand of the drawee. Bell's Comih. I. 309. 

A verbal acceptance is not recognised in Scotland. But as 
an intimated assignation, Mr Bell considers that it would have 
the effect of transferring the fund in the hand of the person 
drawn upon. Comm. ibid. It was so decided in Fairholm v. 
Gordon, 1st Feb. 1724, Mor. 1462. 

^ Dupuis, ch. 10. n. 8, 9« — Poth. n. 46. But it must appear, 
that the delay in returning the bill has been unreasonable, after 
the holder had redemanded it And the drawee may justify 
liimself, by reference to the previous course of dealing between 
him and the holder. Bay ley, 151. Mason v, Barif, 2 B. &: A. 
26. See Campbell v. Campbell, sup. p. 114, note^. 

Destruction of the bill by the drawee may also make him 
liable for its amount. But a drawee was held not liable on ac- 
count of having destroyed the bill, wheile he had previously re- 
fused acce]>tance, and the holder had left the bill in his hands. 
Jeune v. Ward, 2 Stark. 236. 

" Constructive acceptances ought to be watched with the ut- 
most care, for when a party puts his name on a bill, he knows 
what he does, and that he thereby enters into a contract ; but 
it is laying down a very loose ana dangerous rule, when any 
latitude is given to these cases of constructive acceptances. The 
cases which have been determined in &vour of these construc- 
tive acceptances have all been decided upon very special cir- 
cumstances." Mason v. Barff, sup. 
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cisions, in order to constitute an acceptance by 
implication, there must be some circumstance^ 
from whence it may be inferred that the drawee 
imagined he had induced the holder to consider 
the bill as accepted; and therefore, an answer 
given by the drawee, " there is your bill, it is all 
right ;" or the answer of a merchant to the draw- 
er, that he would ** duly honour his bill," will 
not, unless accompanied with circumstances that 
may induce a third party to take the bill by in- 
dorsement, be construed into an acceptance.^ 

III. The effect of acceptance is, to give credit Liabmty 
to the bill, and to render the accepter liable ac- le^'^ 
cording to the tenor of his acceptance ; and the 
very act of accepting, implies an acknowledg- 
ment that he has effects of the drawer in his 
hands. At least this presumption is good with 
regard to the holder, who is not obliged to 
inquire whether the drawee were the drawer's 
debtor at the time or not.' By the acceptance. 



y Kyd, 74. — Chitty, 177. For the same reason^ an express 
refusal to accepts written on a bill> which, it has been said, con- 
stitutes an acceptance, has not this eifect, unless the drawee in-* 
tended it as a surprise upon the party, and to make him con- 
sider it as an acceptance. Bayley, 142. Note (26.) 

And where a drawer advised a drawee of a bill for L.lOO, 
and added, " which please to honour," and the drawee answer- 
ed, '' your bill shaU have attention" this was not held equiva- 
lent to an acceptance, as the answer was ambiguous. Rees v. 
Warwick, 2 B. & A. 113. 

' ■ The words *^ value received," in a bill to which there are 
three parties, are understood to refer to value between the 
drawer and payee, and not between the drawer and accepter. 
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the drawls constitutes himself debtor to the 
payee, and to all the indorsers, who are thereby 
entitled to demand and exact payment from 
him.* When the bill is once accepted absolute- 
ly,^ it cannot in any case be revoked ; and the 
accepter is in all events boxmd, though he were 
to hear the next moment of the drawer's bank* 
ruptcy, and though the failure was before the 
acceptance."^ But if the drawee was not possess* 
ftSluS. ^ of effects of the drawer at the time of accept* 
duels to' ^^^^9 a^d was induced to accept by any mistate* 
•^^^P'- ment or fraud on the part of the holder, this is a 
sufficient ground for refusing payment of the 
bill when due. It is a fraud on the part of the 
holder, when, being in the knowledge of the 
drawer's bankruptcy, he conceals this drcunif- 
stance from the drawee, in order that the bill 
may be accepted. And, according to Pothier, 
if the accepter can prove that the holder, when 
he presented the bill, was in the knowledge of 



i 



Grant v. Da Costa, 3 Maule & Sel. 351. Per Bayley, J.— 
** the object of inserting the words " value received," is to show 
that it is not an accommodation-bill, but made on a valuable 
consideration given for it by the payee." But it is also the ge- 
neral opinion, that an acceptance presumes in dubio that the 
accepter has ftinds of the drawer. Tait on £vidence, 477- It 
is so established in the English law, Chitty, 410. Erskine, 
however, is of a different opinion, which is supported by the 
decision of Cunningham v» Agnew, 4th July 171 1> Mor. 1531. 
*' Value in account" does not presume value in the accepter's 
hands. Sup, p. 9^. 

• Boucher, p. 223. 

b It must also have been returned to the holder. See p. 18S. 

*^Poth. n. 118. 120.— Beawes, n. 23.— -Molloy, b. 2. c 10. 
§28. 
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the approaching failure of the drawer, he is en* 
titled to be restored against the acceptance* If 
any extraordinary means have been used in pro- 
curing acceptance, such as sending a bill by ex- 
press to get it accepted, and the drawer's bank- 
ruptcy ensuing immediately afterwards, a pre? 
sumption of fraud is afforded, sufficient to entitle 
the accepter to insist on the acceptance being an- 
nulled.^ 

When a bill payable after date is presented for^^JSto* 
acceptance, the drawee will not be allowed to^«^*"^*c- 

^ ' ceptance 

deliberate whether he will accept or not till thet>ii day of 

* • , pajrment. 

bill fall due, upon the pretence of his not being 
' at the time in funds for the drawer, but that he 
expects to be so before the bill is payable, and 
will then determine either to accept or refuse. 
If immediate acceptance be not made, the bill 



d Poth. B. 118. The proof of knowledge od the part of the 
holder^ of the drawee's approaching bankruptcy^ must depend 
on the particular circumstances oi each case. 

The accepter of a bill urged^ in a su^nsion^ that he had been 
fraudulently induced to put his name to it without full value^ 
Mid insisted for a judicid examination of the holder^ in which^ if 
he should advance what was not true^ the suspender would hare 
an opportunity of disproving it^ and so to invalidate his claim. 
It was observed on the Beoch^ that where circumGttances of fraud 
are relevantly stated against the holder of a bill of exchange^ and 
a proof offer ed^ such previous examination as was here required 
might be highly expedientj both for superseding the necessity of 
farther evidence^ and for the better investigation of the truth. 
But to allow that method of proceedings in consequence of general 
allegations like the present^ would tend^ in a great measure^ to ob- 
struct that free currency of bills of exchange which is so essential 
to trade. The Lord Ordinary refused the bill of suspension ; 
which judgment the Court affirmed^ after advising a reclaiming 
petition for the suspender^ with answers.-^! 735, Fac. Coll^ No 
227> p. S5S, Goodfellow a. Madder. Mor. 1483. 
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must be protested for non-acceptanoe ;<» as it is 
but reasonable that the holder should have it as-> 
certained upon whom he is to rely for his money. 
It is usual, however, to retain the bill till the 
period of payment, and to transmit the protest 
only, with advice to the drawer ; and sometimes 
both bill and protest are kept till the former falls 
due.' 
Obligation A Questiou naturally occurs here, whether a 
to accept a persou, who is debtor to the drawer, is in . all 

Dill. 

cases bound to accept the bills drawn upon him, 
to the extent of the debt he owes. Where a 
banker, or any other person, has received fund$ 
of the drawer, for the purpose of enabling th^ 
latter to draw upon him, there is evidently a tacit 
or expressed contract, by which the former is 
bound to accept and pay the drawer's bills^ till 
the funds in his hands be exhausted. In the same 
manner, when the drawer writes to inquire whe- 
ther or not the person he means to draw upon 
will accept his bills, and receives an answer <that 
they will be accepted, the drawee, in the case of 
a subsequent refusal to accept, is liable to the > 
drawer for the loss and costs thereby occasion- 
ed.^ But besides this, it is the opinion of most 
mercantile people, that a merchant, who is cre- 
ditor of another merchant in a liquid sum arising 
from commercial dealings, has a right, without 
any express consent of the debtor, to draw a bill 

• Savary, torn. 1. liy. S. ch. 5. 

' Forbes, p. 97. — Sav. tftirf. 

« Scarlett, Style of Exch. ch. 7. R. 25.— ch. 11. R. 37. 

8 
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of exchange upon him for the amount ; and that, 
if he dishonour the bill, he is liable in damages, 
costs, re-exchange, &c. to the drawer, just as if 
he had agreed to the draft. Upon »the common 
principles of law, no man can be made a manda^ 
tory without his own consent; and a creditor 
can only recover from his debtor by an ordinary 
action. It seems unreasonable, therefore, to sup- 
pose that the debtor should be subjected to a large 
expense, arising from a presumed obligation to 
which he has never given his consent. When I 
purchase a bale of broad cloth from a merchant 
of Leeds, or a box of muslins from a manufac- 
turer of Manchester, I am liable for the price, 
after the expiry of the ordinary or stipulated 
period of credit ; but I am not obliged to accept 
of bills drawn upon me for the price, without 
notice, and at random periods of payment. The 
general policy of merchants is to keep as small a 
portion as possible of their capital unemployed, 
or in an unprofitable state. Their funds, there- 
fore, have usually a fixed and destined applica** 
tion relative to the bUls which they know of, 
and have already upon the circle ; and any un- 
foreseen demand, or unexpected draft of which 
they have not been advised, and for which they 
have made no provision, must consequently de- 
range their plans, and frequently expose such 
bills to the risk of being protested, and sent back 
dishonoured. The expenses incurred upon this 
transaction ought, one would think, to be borne 
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by the creditor who rai^hly and unadvisedly drew 
the bill, and hot by the debtor, who had received 
no intimation to ptepare him for such an event 
Many merchants, however, entertain a different 
idea on the subject ; though it certainly appears 
to be inconsistent both with sound principles of 
law and with reason, that a bill should be abrupt^ 
ly drawn on a debtor, without his previous know- 
ledge or consent, even in commercial matters. 
As this is a point of mercantile law, it must no 
doubt be regulated by the general usage ; but 
though the practice may be admitted in regard 
to foreign bills, and in cases strictly commercial, 
there seems to be no adequate cause for allowing 
it in cases that are not commercial It is laid 
down, in general, by one of our great institutional 
writers, that if a drawee refuse to accept, while 
he is possessed of the drawer's effects, he is liable 
in all the damages which the drawer shall suffer 
by that refusal ; because the drawee was debtor 
to the drawer previously to the draft;'' which 
doctrine, it is conceived, ought to be received 
with some modification. It is sufficiently esta- 
blished, that when a bill is drawn upon a person 
who is indebted to the drawer, or has effects be- 
longing to him in his hands, he cannot afterwards 
pay to the drawer, whether he has accepted the 

bill or not* 

I I ■ ^ — - — • 

^ Ersk. b. 3. t. 2. § 29- 

* 1712, Grordon a, Anderson^ Diet. v. 1. p. 97. Mor. 1490. 
Boucher, n. IO98. « 
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IV. Ifthe drawee ofabiU declines accepting, ^j;^^^ 
biit wishes to prevent the return of the bill, andP«»*««^ 
the expenses that this will occasion^ he may ac- 
cept for the honour of the drawer or indorser, 
which is called an acceptance supra protest ;^ or, 
in case of the drawee's refusing to accept in this 
way, any other person may do so.* When a bill ^®"°* 
is to be accepted supra protest, the accepter must 
appear before a notary, and dedare that he ac- 
cepts such bill in honour of the drawer ot indor- 
sers, and that he will retire it when due ; and 
must subscribe the bill thus, '' accepted supra 
protest, in honour of A. B. ;" or, more briefly^ 
** accepted S. P. ;" by which acceptance he is ef- 
fectually bound to the holder; and a notorial 
instrument is made out, narrating the cause and 
nature of the acceptance. This instrument is esr 
^ntially necessary in all cases of acceptance supra 
protest ; for otherwise, an accepter might easily. 



^ Molloy^ § 29. 33. Fotli. n. 25. Acceptance in this mauf 
ner has the effect of taking away the presumption/ that th^ 
drawee is possessed of ^nds of the drawer. 

^ Successive acceptances hy different persons, for the honour of 
separate parties on the bill, may be made. Forbes, 105. Chitty, 
241. And another acceptance, supra protest, may, in England, 
be made in addition to that of the original accepter, when he 
has become bankrupt, or has absconded, and a protest for better 
secunty has been taken, (as to which protest see Cb. VII.) 
Bay ley, 136. 1 39. 

™ Parf. Neg. torn. 2. ch. 9.'§ 5. Beawes, n. 107, 108. Mar. 
p. 87. Scarlett, ch. 12. A general acceptance, supra protei^t^ 
IS construed to be for the honour of the drawer, Chitty, 242. 
An acceptance supra protest renders the accepter liable to the 
holder, and to all the parties who have a claim against the 
person for whose honour the acceptance has been made, in the 
same manner as if the acceptance bad been g^eneral, ib. 
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after retiring the bill, make his acceptance a qua- 
lified one, by adding the words, " accepted S. P. 
for the honour of the drawer and indorser," if he 
wished, at any future period, to claim relief." 
^iSStfor ^^^^^ ^ ^^U is accepted in this manner, it is re- 
J^^p- quisite that it be protested by the holder against 
the drawee for non-acceptance ;^ and notification 
Nptice. • thereof given to the drawer.^ When the accep- 
tance supra protest is by the drawee himself, he 
must by the first post advise the person, for 
whose honour he has accepted, of the quality of 
the acceptance, and send this protest and instru- 
ment of acceptance to him, that he may take the 
necessary measures against the drawer or prior 
indorsers.*! When the acceptance is by a third 
party for the honour of the bill or of the drawer, 
it is incumbent on him to give a similar intima- 
tion to the drawer, that he may be enabled to 
Obligation adopt the proper steps against the drawee. The 
such wi ac- possessor of a bill cannot, it is said, refuse receiv- 
ceptance. j^^ acccptance supra protest from any responsi- 
ble person^ unless he have orders not to admit of 
such acceptance ; in as much as a simple accep- 
tance, and an acceptance supra protest, are the 



B 1703^ Carstairs a. Patoo^ Diet. t. 1. p. QQ. Mor. 1528. 
|See a form of the protest in the App. 

o Poth. D. 1 14. Molloy, § 28. 

P Scarlett, ch. 7» R. 16. Forbes, p. 102. It seems reason- 
iMe, that notice ^uld be sent to the whole parties in the usual 
iray, when acceptance sujyra protest is made by a stranger ; and 
to the whole, except those against whom the accepter will have 
no claim, when made by the drawee. 

4 Beawes^ n. 108. Farf. N^. ch. 9. Max. 8. Scarlett, ch. 
12. R. 4. Chitty, 242. 

3 
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same to him, since they alike bind the accepter 
to pay, without affecting the porteur's recourse • 
against the drawer and indorsers, if payment be 
not made when the bill falls due ; and as the ac- 
cepter is bound to pay all charges.' It is doubt- 
ful, however, whether the holder is obliged to 
acquiesce in such acceptance ; and, in England, 
it has been decided that he is not.> 

The accessary obligations upon the other par- 
ties, arising from the acceptance supra protest, 
will be treated of in the sequel. 



, ' Beawes, n. 27* Scac. § 2. gl. 5. n. 390. Scarlett, ch. 12. 
R.6. 
• Chitty, 242. 
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CHAP. V. 



OF INDOBSATION. 



The utility of bills consists, in a great measure, 
^^^°^ in the ease and despatch with which they may 
*^' be transferred from one person to another by in- 
dorsation, so called from its being generally 
written on the back of the bill.* An indorsa- 
tion is made, either by the iiidorser's writing and 
subscribing an order to pay the contents of the 
bill to some particular person mentioned by 
name, which is styled a full indorsement, or by 
full, or merely signing his name on the bill, and deliver- 
ing it to the indorsee, or person to whom it is 
indorsed, which is termed a blank indorsation ; 
blank. ^^^ ^^^ equally vest a right in the indorsee to 
demand payment of the bill from the accepter. 
Blank indorsations are more frequent than full 
ones, because, if every indorsement was in full, 
the back of the bill would soon be filled up, and 
its negotiability thereby circumscribed ; and there 
would be no room for receipts for partial pay- 



I 



* Though an indorsation ought properly to be written on the 
back of the bill, it will be valid if written on the face. Chitty, 



1S2. 



OF INDORSATION. 133 

ttientSy &ic. But as a blank indorsation gives a 
full right to demand payment of the contents, it 
would perhaps be prudent in the indorser to fill 
it up as soon as possible, in order to avoid the 
risk he may run in the event of the bill being 
lost, and getting into the hands of a bona fide 
holder.^ 

Bills are generally transferred by indorsation, 
after acceptance, and before the period of pay- when in- 
ment ; but they may also be indorsed before ac- mi^be" 
ceptance, or after they are due. It would appear, ^^^' 
too^ that bills may be indorsed away even after 
being protested,*" though, certainly, no transfer- 
ence in this way can take place after registration 
of the protest ;* and to allow protested bills to 



^ Beawes, n. 178. MacDowall's Inst. B. 1. T. IS. § 18. In 
France^ not only blank indorsations are null^ but all indorsations 
must be dated ; and antedating is prohibited under the penalty 
of being prosecuted for fraud. Ord. of l673, art. 23. 20. The 
rigour of the law^ with regard to blank indorsations^ is now^ 
however, somewhat relaxed. Boucher, Inst. Com. 1029* — ^A. 

The indorsement of bills or promissory- notes for sums under 
L.5 must, by 17 Geo. III. c. 30. § 1, made perpetual by 27 Geo. 
IIL c. 16, specify the name and place of abode of the indorsee, 
and be attested by one subscribing witness ; and bear date at or 
before the time or making the indorsement. The power of in- 
dorsement of such bills or notes is also taken away after the day 
of payment. But this is an English act not applicable to Scotland. 

«1787, Macx\dam a. Mac William, Fac. Col. No. 334!. p. 
514. Mor. 1613. 

* Ersk. b. 3. t. 2. § 31. — There is a case collected by Edgar, 
p. 52, where a bill w^ indorsed for value, after registration of 
the protest, and the indorsee pursued the indorsers for recourse, 
which the Court refused, not upon this ground, but because the 
indorsee failed in due negotiation. 1724, MacLeod a. Gordon, 
Mor. 1558. — In the Dictionary the date is erroneously stated 
to be 1764.— A. 

It has been frequently decided, that bills pass by indorsation 
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pass by indorsation, might, in many cases, lead 
Effect of to very improper and unjust transactions. A 
S a bm°" drawer, or indorser, cannot, in the character of 
^^ ^^ indorsee, maintain an action against the accepter^ 
where the indorsement is after the refusal of pay- 
ment ; because, when a bill is returned unpaid, 
either on the drawer or indorsers, its negotiablli^ 
ty is at an end.® In an action, by the indorsee 



at any time within six yean after the day of payment. Robert- 
son V. M'Glashan, 6th Feb. 1787> Mor. 11,129, where the bill 
was five years past due when indorsed. — Elliot v, M'Kay, l6th 
July 1777* Mor. l648, and App. to bill. No 4, where it was 
18 months.-»Crawford v. Robertson's trustees, dOth June 1814, 
Fac. Coll., where it was upwards of two years. Erddne's oni- 
nion, which is adopted in the text, that bills are not indorsaDle 
after r^stration of the protest, has not been followed by the 
Court. Freer v. Richardson & Co. 18th Nov. 1806, Mor. 
App. to Bill of Exchange, No 19* — In this case, Duncan and 
Gordon were joint accepters of a bill to Jean Duncan. It 
bore date 17th April 1801, and was payable one month 
after date. On 5th June, it was protested for non-pajrmen^ 
and the protest recorded the same day. On 12th June^ 
an arrestment was used in Gordon's handb, by Freer, a ere* 
ditor of the drawer, who subsequently indorsed the bUl 
for value to Richardson & Co. In a competition, the in- 
dorsees argued, that a bill is indorsable as well before as after 
protest ; and b^des, that there were no marks on the bill, from 
which they could have discovered tliat it had been dishonound. 
* The Court preferred them to the fiind in medio. 

But the indorsation will not convey right to the protest, or 
to any diligence that may have been raised on the bill. Bell's 
Com. I. 315, note ^, and II. 24, note ^ ; where it is stated, 
that this opinion was delivered by the Court in Freer^s case. 
These must be transferred by assignation. 

It has also been long settled in England, that a past due bill 
may be validly indorsed. Mutford v. Walcot, 1 Raym. 575* 
Holt, C. J. said he remembered a case, where a bill was negotiate 
ed after the term of j)ayment, and he had all the eminent mei> 
chants in London with him at his chambers, and they all hdd 
it to be very common and usual, and a very good practice. 
Cbitty, 126. 

^ Kyd, p. 194. This is erroneous. See poet. p. 153^ note ^ 



( 
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of a promissory-note against the granter, where 
the note appeared to have been noted for ncn- 
payment, and indorsed afterwards, the granter 
was admitted to shoi^ that the note was paid, as 
between him and the payee, from whom the in- 
dorsee received it/ 

The right to a bill is sufficiently transmitted by ^f^ym, 
the indorsenftnt, whether delivery has been m&de '^, 
or not ; and l^e indorsee may claim it though 
found among the effects of the indorser.at the 
time of his death .^ To make a bill indorjable, it 
is not necessary that it contain the worcU/Sto 
order/' ^ An indorsement to pay to the order of By whom 
a person, is the same in effect as an indorsement may be 
to pay to that person or order, and he may pujt- 
8Ue on such indorsation in his own. name; but 
no effectual indorsation can be made, except by 
the owner of the bill or his agent. An indorsa- 
tion of a bill, by a person of the same name with 
the person entitled to transfer it, was found of no 
effect, (except against the person indorsing it, 
and subsequent indorsers), though he who had 
the right to indorse was not particularly describ- 
ed in the bill/ 



' Kyd^ p. 284^ 195. See as to the liability of an indorsee to 
a past due bill or note io the. objections pleadable against the 
inaorser^ post. p. 148^ note \ 

f 1787, Camck a. Kay, Diet. v. 4* p. 414. — ^Mot. 17,009.'— 
Chitty, 140. — ^But it would appear, that an attachment of the 
lull by an extent for a crown debt against the indorser, will be 

f'eferable to Uie indorsee, unless delivery has taken place. The 
ing V. Lambton and others, 5 Price, 428. 
» 1726, Crichton a. Gibson, Diet r. 1. p. 96.— Mor. 1446.~ 
Ersk. b. 3. t. 2. § 28. 
*Bayley, 110. Chitty, 111. 
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When a bill is indorsed after the term of pay- 
ment, it is payable on demand ; and it is only 
. necessary for the holder to present it for pay- 
ment as a letter of credit ; and, if payment be 
-Defused, to notify the refusal to the indorser with- 
in a reasonable time.^ 
indomi. Indorsations are presumed to be for value, 
■nmefftv Whether value received be expressed or not, un- 
"^ less the contrary be proved by the writ or oath 
of party ; ^ and hence, if the indorsee cannot make 
good his payment from the accepter, he has re- 
course not only against the drawer, but against 
the indorser for the recovery of that valae ; and 
if there be several indorsers, he may insist for re- 
lief against any one of them. An indorser, how- 
ever, is freed from any daim of recourse, if he 
subjoins to his indorsation the words^ wjihotU're^ 
Ettettoi- course.^ Scoring the indorsation reinvests the 

flooring an 

indona- — 

Hon* \ 

^1749, Forbes a. YouDg, Kilker. No 22. p. 87. Mor. 1655. 
See Ch. VIII. 

^ 1715, Auchinleck a. Miller, Diet vol. I. p. 99> Mor. 
1537. See p. 77> note \ It is not necessary that value 
have been paid by the indorsee at the time of indorsation. In 
the common case of a person putting his name as indorser on 
a bill, to enable the drawer to get it discounted ; if the indorser 
is obliged to pay the bill, this gives him all the privileges of an 
onerous indorsee, in a question with the other parties. Kidston 
V. Stead and Son, 21st Jan I8O9, Fac. Cdl. Chitty 80. The 
want of value cannot be pleaded, if the holder, or any inter- 
mediate party between him and the defendant, took the bill or 
note bonajlae, and upon a valid consideration, Baylejr, 397. 

"> Ersk. b. 3. t. 2. § 28. Agents, and others acting in limited 
characters, which do not require that they should bind them- 
selves personally, ought to indorse in this manner, or, at least, 
they should specify the character in which they act. See sup. 

p. 46. 

If a person, in payment of a rfc6/, give his creditor a bill blank 
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indorser in the same rights that he possessed pre- 
vious to passing the bill. An indorsee, after hav- 
ing protested a bill against the drawer and others 
concerned, for non-payment, returned it to the 
indorser with his indorsation scored, and he, 
again, indorsed it to other indorsees, who gave 
in the protest to be registered in their name for 
execution; it was found that the indorser was 
reinvested by the first indorsation having been 
scored, and the protest was allowed to be regis- 
tered.** 

Indorsations of bills of exchange are more pri- Date of in- 
vikged than bills themselves; date and place °"*^®°' 
are ordinary requisites of bUls, but indorsations 
and receipts on bills are sustained without being 
dated. When an indorsation is not dated, the 
legal presumption is, that it is of the date of the 
bill ; ° and if it be dated, it is to be held as of 
that date till the contrary be proved.^ After in- indowee 
dorsation, the bill carries a right to the sumsJ^°oi^|® 

. tions 

indorsed^ on which his own name does not appear^ he will Ue un- Pl^*J»l® 
derstood to guarantee its payment^ unless the creditor expressly J^JJ^' ' 
take the risk on himself^ or free some of the parties^ by neglect 
of due negotiation. It is different in the case of the discount or 
purchase of such a bill^ for if the buyer does not require the 
seller to indorse it^ this is evidence of his being satisfied with it 
as it stands. £x parte Blackburne, 10 Vesey, 204. Chitty^ 143. 
The statement at p. 45^ sup. must be received under the aboye 
qualification. 

n 1752, Fairholms, Kilker. No 28. p. 9I. Diet v. 3. p. 77- 
Mor. 1474. Though the last indorsation be full, a holder has 
it in his power to strike it out, and avail himself of a previous 
indorsation which has remsdned blank. Chitty, 135. 
- o 1709, Rossie fl. Ogilvie, Forbes, Dec p. 347. — Mor. 1501. 
1712, Smith a. Home, Dalrpnple, No 93. p. 130.— Mor. 1502. 

P 1794, Thistle 3suik a. jLeny, Bell's Collection of Cases for 
1794. 
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« 

contained in it, free from all burdens and excep- 
tions but those that are marked on the bill it- 
self.** No receipt or discharge, therefore, by the 
payee or original creditor, written on a paper 
apart, can secure the accepter from paying a 
second time to the indorsee, though the indcnr- 
sation should be posterior to the receipt or dis- 
charge/ And although a bill should have been 
granted without value, or though the accepter 
should have a good ground of compensation or 
set-off against the drawer, had the bill continued 
in his hands,*" it is of no avail against the indor- 
see, whose right cannot be affected otherwise 
than by what appears on the face of the bill it- 
self. But if the accepter shall prove by the in*- 
dorsee's oath, either that the bill was indorsed to 
him for the indorser's own behoof, or that he (the 
indorsee) paid no value for it, the indorsation is 
justly accounted as but a name ; and the com- 
mon rule, which holds in other obligations, ap- 
plies, sustaining all exceptions against the indor- 
see that are pleadable against the cedent or ori- 
ginal creditor/ 
Oath must The oath of the indorsee, with regard to the 
be spedaL y^jy^ jjg gave, must be special. J. Swan having 

made a reference to the oath of S. Swan, with 



q Smith a. Home^ ut supra. 

'1714, Fairholm a Cockburn, Diet. y\ 1. p. 98« Mor. 1506.— 
1778, Burnet a. Ritchie, Diet. v. S. p. 82. Mor. 151fi. 

8 1740, Neilson a. Bruee, Mor. 9504. 1741, Clark a. Stew- 
art, Diet. F. 3. p. 81, Mor. 9510. These cases related to gaming- 
debts, as to which, %i&Qp0sU p. 141-3, note 7. 

t Ersk. b. 3. t. % § 31. 
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respect to the onerosity of an indorsation of a 
bill, the latter deponed, in general, ^ that he 
paid value for the indorsation, and was an one- 
rous indorsee." But being requested to men- 
tion particularly what the value was, he refused 
to give any more special answer. During an 
action which depended on that point, between S. 
Swan and J. Swan, the former died ; and after- 
wards, his heir having been made a party, the 
Lord Ordinary sustained the oath as a suiBcient 
proof of onerosity ; but the Court altered that 
judgment, and found that S. Swan was not en- 
titled to the privilege of an onerous indorsee." 

If the indorsation has been fraudulently de- when in- 

- dorsee 

vised between the drawer and indorsee, to pre-iiaWe to 
elude the accepter's defence, a proof of the cir-^ ^^ ° 
cumstance will be allowed ; for though bills, 
when in the possession of fair and onerous in- 
dorsees, are, like bags of money, liable to no ex- 
ceptions arising from the fraud of anterior hold- 
ers, yet a collusive transference ought not to be 
attended with the same privileges."" It is also 



« 1780, Swan a. Swan, Fac. Cd. No 286, p. 441. Mor. 
9418. See also Fulton a. Johnston, Diet. 1. 105. Mor. 8446* 

" 1785, Conie o. Aiken, &c. Diet. v. 3. p. 81. Mor. 1520. 
Non-onerosity or collusion must be proved against an indorsee, 
by his writ or oathy though a proof of facts appears to have been 
allowed in this case. See Wight v. Ritchies, 24th June 1809. 
Fac Coll. Craig v. Shiells & Co., 15th Dec. 1809> t6. Scott 
Pet, 19th Dec. 1809> ^6*> where it was expressly so held. In 
Craig's case, in which the pleas were, that the consideration ai 
the bill was illegal, that this was known to the chargers, and 
that the indorsation was not onerous, it is stated, that " tha 
Judges concurred^ in observing, that the objection arising from 
the consideration for which the bill was granted, did not con- 
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sufficient to plead against an onerous indorsee^ 
that the bill was originally obtained by violence. 



stitute a vitium reale inherent in the bill, and affecting onerous 
holders ; that^ therefore^ it could not be admitted to proof, protU 
de jure ; and the other allegations^ as they were only directed 
against the bonajides and onerosity of the indorsation^ were not 
competent^ unless offered to be proved by writ or oath of party." 

In Arrol v, Marshall, 14th June 1821, Fac. Coll.^ where bills 
, bad been granted by a bankrupt to one of his creditors^ to induce 
him to agree to a composition^ one of which bills had been indorsed 
over to Marshall^ in circumstances which raised a strong sus- 
picion that he was aware of its nature^ the Lord Ordinary re- 
fused a bill of suspension for the bankrupt. The Courts after 
first having passed the bill^ on a reclaiming petition, ''were 
satisfied that their judgment had been wrong ; and that although 
there were here very strong grounds of suspicion, the only re- 
dress the suspender nad, was by writ or oath of the indorsee. It 
was impossible to allow a proof at large." See also Dennistoun 
& Co. V. Thomson, 2d Feb. 1822, Shaw's Rep. I. 289. Tait 
ou Evidence, 480. 

Though the general rule acted upon by the Courts is thus to 
repel all objections to the onerosity or bona Jides of indorsees, 
unless proved by writ or oath, it appears, that in a strong and pe- 
culiar case lately decided, a proof at large was allowed. Pent- 
land & Son V. Bell & Co., 23d May 1822, Shaw's Rep. I. 426. 
II. 144, in which it was objected to an action for payment of 
four bills, that they had been accepted for the accommodation 
of the pursuers. The Court having remitted to an accountant 
to examine the books of the parties, found, that two of the bills 
'' appear, from Pentland's books, to have been accommodation- 
bills, for his own behoof, and are entered by him in his own 
hand in his books, on the same side as all other bills payable by, 
and not to him ;" that to the third, the conclusions oi the action 
were not applicable ; and as to the fourth bill, '' in respect of 
the whole circumstances, and of the suspicious nature of the 
pursuer^s books, and that he had failed to give a satisfactory ex- 
planation thereof, before answer, allow Bell & Co. a proof protU 
d£ Jure of their allegations," and, quoad uUra, assoilzied them. 
On a report of the proof (23d January 1823), the Court reduced 
the fourth bill ; and they adhered, on a petition for Pentland & 
Son, maintaining that tne proof was incompetent, and that the 
allegation of no value could only be proved by writ or oath. 

The knowledge of want of valuj merely, between the drawer 
and accepter, is not, however, fatal to the indorsee's claim. It 
was so held by Lord Chancellor Eldon, in Smith v. Knox, 3 
Esp. Rep. 46, in which his Lordship said, — *^ If a person gives 
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and the terror of imprisonment; for it is of no 
importance in what shape the document appears, 
if it be destitute of those qualities that are essen- 
tial to every obligation ; and no obligation ex- 
torted by force or fear, is, or ought to be, binding 
on the graijter^ 

In the same manner, a bill originally granted ^^^ 
for an unlawfiil consideration, is of no force '^^T^ 
against the granter, to whomsoever it may be^^^? 
afterwards indorsed. A bill, for instance, given 
for a game-debt above L.S,"" contains such a vitium 
reale, as to render it ineffectual, even in the hands 
of an onerous indorsee.y But if the bill be 

a bill of exchange for a particular purpose^ and that is known 
to the party who takes the bill ; as if. for example, to answer a 
particular cLemand^ then the party taking the bill cannot aipply 
It to a different purpose ; but where a bill is given under no such 
restriction, but merely for the accommodation of the drawer or 
payee, and that is sent into the world ; it is no answer to an 
action on that bill, that the defendant accepted it for the accom- 
modation of the drawer, and that that fact was known to the 
h<^der ; in such case, if the holder gave a bona Jide considera- 
tion for it, he is entitled to recover the amount, though he had 
fiill knowledge of the transaction." See also Charles v. Marsden, 
1 Taunt 224.. 

^ 1776, Willocks a. Callendar, Diet. 3. 81 , Mor. 1 519. 1787, 
Wightnian a. Graham, Fac. Coll. No 9. p. I6. Mor. 1521. 

^ The act applies to sums of any amount, sup. p. 80. 

y Mor. 1509. — No direct decision upon this point appears to 
have been collected. It is not, therefore, exactly known what 
w^re the principles upon which the Court proceeded. It may, 
however, be inferred, that the intention was to crush, as far as 
possible, gambling transactions, by annulling every document 
g^ven for a gaming-debt. But though the holder cannot recover 
from the original granter of the bill or note, he may do so either 
from the indorsers who have received value and passed the bill, 
without knowing any thing of the purpose or consideration for 
which it was at first given, or from the drawer who was piivy 
to it. For as every indorsation of a bill constitutes a new and 
separate contract between the indorser and indorsee, independent 
or that between the drawer and accepter, the bil)> though void 
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indorsed away before acceptance^ and is after- 
wards accepted in the hands of the indorsee, it 

on the original transaction^ and between the original parties^ 
may be sufficiently binding as to subsequent ones. A bonajide 
indorsee, therefore, who has given value for the bill, ought, at 
all events, to have an action upon it against the indorser from 
whom he derived the right, and aH preceding indorsers. The 
obiection to a bill, that it was granted for an unlawful consider- 
ation, may be very good in the mouth of an accepter ; but could 
not, with any propriety, be pleaded by the drawer who had in- 
doned away the bill for value. If this were allowed, the law 
rendering bills for game-debts ineffectual, even in the hands of 
an onerous indorsee, might be productive of more mischief than 
it intended to repress. It would, in fact, be opening a door for 
swindling and fraud, and would totally destroy the confidence, 
which is so necessary for the exercise and promotion of comr 
merce. 

In some of the English cases, however, it would appear that 
a bill granted for an unlawful consideration is voia ab initio. 
An action was brought by an innocent indorsee of a gamingr 
note, who paid a valuable consideration, against the accq>ter9 
to whom the money was lent, and it was held he could not rer 
cover. Bowyer r. Bampton, 2 Str. 1155. And the law is thus 
stated by an English writer :— -If a bill of exchange or note is 
given in consequence of an usurious contract, it is absolutely 
void when in the hands of an innocent person, who may have 
•taken it in the fair and regular course of business, .witliout any 
notice of the usury; and evidence of usury will be a good def- 
ence in an action brought upon such bill or note against the 
drawer, accepter, or indorser. Manning, Law of Bills, p. 65. 
It is evident, however, that upon the common principles of 
justice, as well as of expediency, the holder of a bill ought in 
all cases to have an action against the indorser, to whom he has 
paid value. Kyd, p. 28^ Ord on the Law of Usury, p. 1S3. 
—A. 

It had been formerly decided in Neilson v, Bruce, 25th Jan. 
1740, Mor. 9504f, and Stewart t;. Hislop^ 11th Feb. 1741, 
Mor. 9510, that the bona fide indorsee to a bill was not af^ 
fected, even in a question with the accepter, by the circum* 
stance (^ the original consideration havmg been a gaaung- 
debt. A different opinion is, however, now entertained, and 
there is no doubt that the doctrine stated in the t^t as to 
bills of that description, which is in consistence with the 
words of the statute, and the construction put upon it ia the 
English courts, will be adopted, whenever the point is agaiB 
tried. Chitty, 78. Bowyer t). Bampton, tup. Bell's Comm. L 
24^ Indeed, it is stated, at the page of Morison's Diot cited 
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ought to bind both the accepter and the drawer- 
iftdors^ ; for the former, by accepting the bill 
in the hands of a third party, homologates the 
right of that party to demand payment from 

^bpre, (1509)i that decisions contrary to the cases of Neilson 
anidi Stewart nad been since pronounc^. 

Tlie drawer of a bill for a gan)ing-debt^ however^ will not be 
allowed to plead that objection as a defence against an onerous 
holder. Edwards v. Dick, 4 B. & A. 212, where the drawer of 
a bil^ for money won at gaming, defended himself upon the^statute 
€i Queen Anne, from an action by an onerous payee. Bayley, J. 
Ilioug^t this no defence, because by indorsing the bill, defendant 
aVrmed it to be free from exception, with which this defence was 
inconsistent, and rejected the evidence. On motion for a new trial,, 
the Court thought he did right/ for defendant was not within 
the spirit of the act against gaming. It was not for a person 
standing as he did, that the act intended protection ; compelling 
fftyment from him was not advancing any practice the statute 
veant to suppress, and giving him protection would assist a 
vimier, whom the act meant to discountenance, and would ena^ 
Me him to set up his own misconduct to bar the honest claim 
<Kf an innocent indorsee. — Rule refused. Bayley, 416, extends 
this doctirine to all cases of bills for illegal considerations. He 
•fates the law'^thus :^^" It is no objection in an action against an 
tBdorser^ that the bill, or note, was drawn upon a gaming, or 
ijwiirious, or other illegal consideration ; for though the statute 
against gaming, &c. makes such bill void to all intents and pur- 
•Dies, the proper construction upon those words is, that it makes 
il void as far as can be necessary to further the objects of the 
act ; but it does not avoid it in favour of a party, whom the 
Mtute meant to punish, not to protect." 
' Mr Glen's opinion, that the indorsers not engaged in the 
gaming transaction ought to be held liable to the hdder upon 
their indorsations, is supported by equity, and by the principle 
which appears to have governed the Court of Kingps Bench in the 
«ase of Edwards v. Dick, that the statute of Queen Anne is to be 
construed with reference to the evil which it wasmtended to re- 
nress; *' that," as was observed by Abbot, C. J., '^ will be ef- 
wtually accomplished, by holding the securities to be void for 
mj purpose of enforcing payment of the money won at plav. 
The drawer, therefore, of such a bill of exdiange cannot midntain 
aDT action against the accepter. Now, if he could, by passing the 
Uu to a thiid person, enable him to sue the accepter; that would 
beirithin the mischief of the act* It fellows, tnerefore, that no 
peraoB, deriving title through the drawer, can be in a different si- 
tuation from the drawer, so as to sue the accepter.'' This con- 
structioii ai the language of the statute seems to warrant the con- 
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Vnhnm him.' In the case of Perchard and Brock a; 

tion. Breekeniidge, &ic.^ a bill for smuggled goods 
was held good in the hands of onerous and bona 
fide payees, in whose favour it had been origin- 
ally drawn and accepted;* and from the prin- 
ciple of the decision, we may presume that the 
bill would have been so in the possession of an 
onerous indorsee. This, however, is rather ini- 
mical to the doctrine which the decisions on 
analogous points have a tendency to establish, 
viz., that a bill granted for an unlawful consi^ 
deration is ineffectual against the granter, even 
in the hands of an onerous indorsee.^ If the 

dusioD^ that the honajlde holder of a bill for a gamiog-debt^ maj 
sue the drawer and all the indorsers; and by this bo injury m 
done to these indorsers^ for each is liable to an action for the va- 
lue which he received when he indorsed the bill. Chittv. 81. 

' Ord on Usury^ p. 133. If a bill is given for money won 
at play to the winner^ or order^ and the winner indorses it to ft 
stranger for a just debt^ and the person upon whom the bill 
was drawn accepts it in the hands of the stranger^ the accepter 
would be liable^ and the indorser would also be liable to such 
indorsee. Com. Rep. 6. — ^A. 

A renewed secunty to a bona Jide indorsee is valid/ thougil 
the original consideration was a gaming-debt. George v. Stan- 
ley^ 4 Taunt. 683. 

• 1791^ Bell's Cas. p. 121. Mor. 1523. In this case, it was 
found, that the holders were bound to answer every question re- 
lative to the onerosity, and tending to shew the nature of the 
transaction. — ^A. * 

In Chalmers v. Lani«n, 1 Camp. 383, it was taken te 
granted by the Court of King's Bench, that it is no defence 
against an onerous indorsee, that the bill originated in a smugg* 
lidg transaction ; also in Banks v. Colwell, cited 3 T. R. 81 ; 
but the indorsee was there held liable to the objection, because be 
had taken the bill after it had become due. — Post. p. 148. noteK 

^ The decisions to which Mr Glen alludes, — ^those relating to 
bills for gaming-debts, — ^were founded on the express words lof 
the statute of Queen Anne, sup, p, 80. The general nde 
is, that a bona Jide indorsee to a bill is not affected by the na- 
ture of the original consideration, whatever it may have been, 
except when a statute' dedares the bill to be absolutely vmd 
and null, on account of the consideration.— Chittv, 80-1. This 
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consideration for which a bill was originally 
given was not illegal, and the bill is afterwards 
indorsed for an unlawful consideration, this can- 
not affect the right of the indorsee to insist 
against the accepter, however it may operate 
against his claim on the indorser."" 



distinction has not been attended to by the author in the ob- 
servations in the text.' It was accordingly decided in Craig v. 
Shidls and Co.^ 15th Dec 1809^ Fac. Coll. sup. p. 189, note % 
that a bill granted to induce particular creditors to accede to a 
oompositioD^ which is prohibited by the present bankrupt act^ 
was nevertheless valid in the hands of a bona fide indorsee. 
See also Arrol t;. Marshall^ sup, ib, 

'It was fbrmerly held in England^ that the nullity of a bill 
under the statute of usury^ equ^Iy affected it in the hands 
of. a bona fide indorsee. Low v. Waller, Doug. 735. — Lowes 
«• Mazzaredo, 1 Stark. 385. There appear to be no deci- 
nons on this point in Scotland, except a notice in the Fol. 
Diet 4, 394, that the objection was aismissed, 1773, Dec. 13. 
Mor. 16432. But all doubt is now removed in both countries, 
by 58 Geo. III. ch. 93, (10th June 1818,) by which it is en- 
acted, '^ that no bill of exchange or promissory^note, that shall 
be drawn or made after the passing of this act, shall, though it 
Biay have been given for a usurious consideration, or upon a 
QBarious contract, be void in the hands of an indorsee for valu- 
able, consideration, unless such indorsee had, at the time of dis- 
counting, or paying such consideration for the same, actual 
notice that such bill of exchange or promissory-note had been 
originally given for a usurious consideration^ or upon a usurious 
oontract" See Bell's Comm. J. 242. 

^ Parr v. Eleason, 1 East. Rep. 92. A .bill of exchange was 
indorsed over by the payee for an usurious consideration, and the 
indorsees negotiated the bill, which was afterwards paid to the 
aseignees under the bankruptcy of the original indorsees (being 
saheequent to their indorsement), in satisfaction of a debt due 
to tbe bankrupt's estate. Lord Kenyon was of opinion, that 
the assignees hiad a right to protect their possession of the bill 
hy the title of the party from whom they received it in payment, 
who was an innocent holder, and that the bill being valid, in its 
inception, the statute pf usury did not apply to that case ; and 
when the case came again before the Court on a rule to shew- 
cauae (although it vras argued, that as the bankrupts could not 
have maintftii^ an action against the first indorser, a title could 

K 
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^^^^^ It is no good defence against an indorsee^ that 
^^ the bill was elicited, without value, from the ac- 
tioD- cepter when intoxicated/ as drunkenness is but 
a temporary incapacity, created by the accepter's 
own fault, and to admits of such an excuse^: 
would tend to encourage an improper vice, and 
afford a ground for quarreUing bills on the most 
captious pretences. Neither is it a sufficient 
reason for refusing to pay to an onerous indor- 
see, that an accepter, who admits his subscript 
tion, and does not allege previous payment, 
pleads that the bill is prescribed, and that it had 
been accepted solely for the accommodation of 
the drawer, as the right of the indorsee cannot 
be affected by the cause of granting the bill, 
and the debt (at least it was so found) being as 
much due as on the day the bill was accepted^*" 

not be derived through him to the assigDees)^ the rule was di»» 
charged. Ord, 139«— A. 

The same was again decided by Lord Kenyon in Daniel v* 
Cartony^ Esp. S74* But Lord Ellenborough and the Court of 
King's Bench have^ in a subsequent case, held that a Bona Jlde 
indorsee cannot recover from the accepter, when there has beeo 
usury in an intermediate indorsation, because he cannot bring 
himself in connexion with the accepter, but through the usuri* 
ous indorsation. Lowes v. Mazzeredo and others, 1 Starke 
885. The rule established by the late statute (quoted in note ^) 
would probably be now held to govern such cases. See Chup^ 
man t;. Black, S Bam. and Aid. 588. 

It is to be observed, however, that the statement in the text^ 
that an indorsee giving an illegal consideration for the indona^ 
tion, has a claim against the accepter, is incorrect. Sudi 9Bk 
indorsee will have a claim against none of the prior parties, but 
a bona ^fide indorsee, taking the bill subsequent to a& usuri*' 
ous indorsation (as was the case in the questions determified 
by Lord Kenyon), will, it is thought, have a daim againsi aJl 
the prior parties, without exception. 

* 1786, WilsOTi, &C. a. Nisbet, Diet. v. 1. p. 9B. 

• 1800, Philp a. )iilne, Fac. CoU. No 155. p. S49. Msr. 
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A creditor to whom a bill was indorsed in se* indont- 
eurity of a just debt, was found not to be nf^cantf. 
fected by a back-letter of the indorser to the 
accepter of the bill, more than if he had taken 
the bill in full payment But in so &r as a bill 
stands in the person of an indorsee, as trustee for 
the indorser's other creditors, whose debts were 
contracted prior to the date of the bill and the 
trust, a back-letter to the accepter will operate 
against these debts,— because such creditors can- 
not be said to be onerous indorsees, or to have 
lent their money on the faith of a bill^ which 
was not in existence, or assigned for their be- 
hoof, till after the debts were contracted/ A 
person who had granted an obligation for bUls 
indorsed to him, was found, notwithstanding, to 
be an onerous indorsee, and not obliged to allow 

n il I ■ I. ■ I ■ ■ ■ ' 

A^ to Bill of Exchange, No 9. This decision is now held 
qutttionable.—- See ch. xi. 

' 1757, Douglas a. Elliot, Fac. Coll. No 8, p. IS.' Mor. 
1515. In this case the bill was not indarseid, but assigned to 
the trustee, whence it was argued, that the trustee's right was 
to be considered as no better than that under a commcm assig-* 
nation, in which case the assignee is affected by the back-bonds 
or qualifications created by the cedent before the assignation^ 
B'ankton^ B. 1. T. IS. § 17* is favourable to this opinion ; Era* 
kine, b. 3. t. 2. § 31, disapproves of it; and it appears that 
tibe Courts in the above case, held the right of the assignee 
to be affected by the back-letter, so far as regarded the debts 
due his constituents^ but not to be affected by it, as to the debt due 
to himself. Should the case occur of an indorsation of a bill to 
a trustee for behoof of the indorser's creditors, a contrary deci-* 
mon would probably begiven^ as there is no distinction between 
u right conveyed to a trustee, and to the creditor himself; aud 
it 18 quite fixed, that the holder of a bill, in security of a price 
iebt, is entitled to all the privileges of an onerous indorsee.— 
Perchard and Brock v. Breckenridge and others, sup. The case 
of Henries & Co. v. Croslue, 22d Feb. 1775, Mor. 2577> seens to 
be a decision to this effect. 
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for, or admit partial payments not marked on 
the bills themselves, unless in so far as he had 
Effect of agreed to do so.* 

extraneous^ 

clauses on A bill mav be indorsed thotiffh the holder has 

indorsa* 

tioq. written on the back of it that he had drawn a 
separate bill for the amount, if that bill be dis^ 
honoured,^ and an obligation contained in a bill 
distinct from the bill itself, if it be not of such a 
nature as to vitiate the bill, is transferable by in- 
dorsation.^ But as indorsation is a relative writ 
which must stand or fall with the bill, any clause 
in the principal which renders it void must of 
necessity annihilate the accessary obligation. 
Thus, a bill with annual rent and penalties being 
found null, an indorsation of it, though bearing 
for value received, was ineff^ctual.i^ 

« 1778, Burnet a. Ritchie, Diet v. 3. p. 82. Mor. 1519.' 

^ 1714, Mitchell a. Brown, Mor. 1507. The separate bill 
had been refused acceptance in the hands of an indorsee, and 
upon this the first bill, which had been duly accepted, was also 
indorsed to hinj for the value which he had given for the unac- 
cepted draft, and the accepter was held liable, notwithstanding 
the writing on the back. 

* 1727, Grierson a. Earl of Sutherland^ Diet. v. 1. p. 97. 
Mor. 1469 and 1527* But it must be seen that the obligation 
does not require a separate stamp. 

^ 1730, Thoirs a. Fraser, Ibid. p. 1469. 

It has been much disputed, whether an indorsee to a past due 
bill is affected by the pleas which might have been urgea a^nst 
the indorser, or if he is in as favourable a situation as the indorsee 
to a bill not due. So far it is agreed, both in Scotland and Eng- 
land, that if the indorsee was aware of the dishonour of the biU, 
he will be liable to all objections,— -and that marks of dishonour, 
such as noting, or very slight evidence, will be sufficient to prove 
his knowledge of it. Bell's Comm. I. 314. Wilkie v. Wilson, 
post. Chitty, 127. Brown v. Davis, 3 T. R. 80. 

But the Scots and English courts have come to opposite con- 
elusions, as to the effect to be given, per se, to the circumstance 
of a bill being past due when indor^. In England, it is now 

8 
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To constitute an indorsation, no particular set Form of 

indona- 

of words is necessary, either to convey the sum tion. 

fixed^ after some difference of opinion^ that " a man who 
takes a bill after it is due^ takes it subject to all the objec- 
tions and equities^ to which it was liable in the hands of the 
person from whom he takes it." Bayley^ IIS. Brown v. 
Turnery 7 T. R. 730, where an indorsee to a bill overdue was 
held to be affected by the illegality of the original considera- 
tion, which would not otherwise have been the case. Tinson 
i;. Francis, 1 Camp. 19, where Lord Ellenborough said, '^ after 
a bill or note is due, it comes disgraced to the indorsee, and it 
is his duty to make inquiries concerning it. If he takes it, 
though he give a full consideration for it, he takes it on the 
credit of the indorser, and subject to all the equities with 
which it may be encumbered." Lee v. Zagury, 8 Taunt. 114. 
Here a past^due bill was sent to an agent to receive payment. 
The agent indorsed it away for a debt of his own, and the in- . 
dorser took a new bill from the accepter. Gibbs, C. J. held that 
the indorsee was liable to the consequences of the agent's fraud, 
and that the second bill must belong to the original holder ; in 
which the other Judges concurred. 

Exceptions have been allowed to this general rule, where a 
bill is redelivered, after it is due, to a person, on the same consi- 
deration for which he had held it before it was due, Bosanquet 
v. Dudman, 1 Starkie, 1 ; — where the indorsee's immediate in-* 
dorser could have recovered on the bill, and the objection stated 
is only available against one of the former holders, Chalmers v, 
Lanion, 1 Camp. N. P C. 383 ; — and where it is the fault of 
the person objecting, that the bill has been circulated when 
past due, Boehm v, Stirling, 7 Term Rep. 423. See another 
exception sustained in Charles v. Marsden, sup, p. 141, note, 
where the objection was merely, that th^ bill had been granted 
without value. But this exception is not to be held as established, 
a similar objection having been given effect to, by Lord Ellen- 
borough, in Tinson v. Francis, sup. 

On the other hand, it has been repeatedly decided in Scot- 
land, that unless the indorsee is proved to have been acquainted 
with the dishonour of the bill, or the objections against it, the , 
ciifcumstance of its being past due does not render him liable to 
the pleas, which might have been stated against the indorser. 
This was recognised in a series of decisions prior to the act 
12 Geo. III. c. 72, establishing the sexennial prescription of 
bills ; though the extraordinary privileges of indorsees were not 
then carried down so long after the term of payment, as has 
been done in cases posterior to that act. Thus, in Murray v. 
Grierson, 18th Feb. 1715, Mor. 1623, the Lords found, « that 
the pursuer was only in the case of an assignee to a debt, and 
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in the bill completely to the indorsee, or merely 
tp appoint him agent to receive payment in be- 



had not the privileges of the possessor of a bill of exchange, 
both in respect that the bill was indorsed to the drawer with- 
out a protest against the accepter ; and separatim, in respect 
that the bill was suffered to lie orer without any diligence for 
&ve years ; for they thought that no merchant would accept of 
such a bill in the way of commerce, to afford the extraordinary 
privileges of bills of exchange during the course of the long 
prescription." The same was found as to a bill three years past 
due, in Farquharson v. Brown, 6th Feb. 1719> Mor. 1^6; 
and as to one four years past due, in Thomson v. Colvill, Ist 
Feb. 1749, Mor. 1632. On the other hand, in Grierson v. Eaii 
of Sutherland, Feb. 1728, Mor. 1626, compensation was not 
allowed to be pleaded against a bill which had lain over two 
years and eleven months. A different rule was, however, ap- 
plied in Scougal v. Kerr, 24th Feb. 1762, Mor. 1407 & 1641. 
Lord Karnes, in his report of that case, says, that ** a bill, be- 
fore the term of payment, is considered, as a bag of money, to 
pass from hand to hand without obstruction. But as the ac- 
cepter has broke his engagement, if he suffer the term of pay- 
ment to elapse without offering payment, a bill, after the term 
of payment, can no longer be considered as a bag of money. It 
degenerates into an ordinary security, resemUing a bond, after 
the debtor has suffered a denunciation to pass against him. No 
man will take such a bill in expectation of prompt payment> 
more than an assignment of a bond ; and therefore every excep- 
tion competent in the one case, ought to be equally competent 
in the other. For this reason, against a bill of L.I6 Sterling 
accepted as the price of cattle, and claimed upon by an indorsee, 
for value, 18 months after the term of payment, compensation 
upon a debt due by the drawer to the accepter was found com- 
petent. Some of the Judges were for sustaining compensation 
unmediatelv after the term of payment. But the plurality were 
for continuing the extraordinary privileges of a bill, as long as 
it can be the foundation of summary execution, that is, for six 
months. This case, therefore, must be considered as a prece- 
dent, putting the privilege of summary execution, and the pri- 
vilege of barring compensation, upon the same footing, so as 
that both should be lost together." 

But in Elliot t;. M'Kay, sup. p. 1 33, note ^, decided after the 
' passing of the act 12 Geo, III., a plea of compensation by the ac- 
cepter against the former holder was repelled, though the bill was 
indorsed, when 1 8 months past due. *^ The Lords were of opinion, 
that the statute 12 Geo. III. ought to make an alteration of the 
former practice of the Court in similar questions ; and therefore. 
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half of the indorsee. In both cases, it is sufiOh 
dent that the endorser's n«sme be written on the 
back of the bill by himself, or by some other 

they found, that in the present case compensation was not propone 
able." In Robertson t?. M^Glashan, sup. ih, a similar plea was re- 
polled on the same ground, in the case of a bill which had been 
indorsed for ralue Jive years after it had become due. Sea 
also Wilkie v. Wilson, 30th Nov. 1811, Fac. Coll. in which the 
bill had been indorsed when three years past due. It is stated, 
ia the report, '' that the Judfi;es were almost unanimously of 
opinion, on general grounds, that where there was no circum- 
dtanoe of fraud in the case, and where it was not dishonoured 
^ the face of it, a bill of exchange, indorsed when past due, 
was entitled to all the statutory privileges, and that tne indor« 
see wai not liable to the same objections as the drawer." And 
in like manner, in Crawford v, Robertson's trustees, 30th June 
1814, Fac. Coll. in the case of a bill also indorsed when three 
y^ar^ pi^t due, a plea of oompensation by the accepter against 
the drawer lii'as repelled. 

It is to be regretted, that a (Contrariety of practice on so 
important a point, should exist between the two countries. 
Though the question must now be held as fixed in the Scots 
courts, by so long a series (^decisions, it may be doubted whether 
the rule at last adopted in England, is not, on the whole, the 
more correct and advantageous. Mercantile expediency, which 
is the sole foundation of the extraordinary privileges of in-* 
dorsees, does not require that the negotiation of past-due bills 
should be encouraged. Besides, when payment of a bill is re- 
fused, or not demanded, on account of valid objections to the 
' holder's claim, the obligants will in general find it impossible to 
bring these objections forward^ so as to afiect the bill in the 
holder's hands. To permit the holder, in such circumstances, 
to give an unchallengeable title by indorsation, (which he will 
have a strong inducement to attempt,) exposes the obligants to 
the risk and hardship of losing the beneht of their objections 
altogether. On the other hand, this evil would be removed by 
putting it on the indorsee to inquire into the reality of the 
debt, 4 duty which could not be considered unreasonable, be- 
cause an indorsee to a past-due bill may naturally suspect the 
existence of objections to it. The act establishing the sexennial 
prescription, which has been held to warrant the extension of 
the privileges of indorsees for the same period, seems to relate 
only to the validity of the bill it^lf as a probative document of 
debt, (see ch. xi.) and not to the duration of any of the privi- 
leges, which the convenience of commerce merely has bestowed 
oo the parties. 
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2™^ person duly authorised by him. But an indor- 



indoaa. satiou may be restricted^ as where it is made^ 
•* pay to such a person for my use,** which pre- 
vents a blank indorsation from being filled up by 
the indorsee, so as to convey any interest in the 
bill to himself, and from transferring it to ano- 
ther, so as to give him a right of action, either 
against the person imposing the restriction, or 
any of the preceding parties. By an indorsation 
of this sort, the indorsee acts merely as agent or 
procurator for the indorser, and, according to 
some writers, payment to him may be counter- 
manded by the proprietor of the bill;^ but ac- 
cording to others, and apparently with more 
reason, it cannot.™ In England, it has been as- 
certained, that any indorser may restrain the ne- 
gotiability of a bill, by using express words to 
that efiect, as by indorsing it ** payable to J. S. 
only," or " the within must be credited to J. S. ;" 
or by any other words clearly indicating his in- 
tention to make a restrictive or limited indorse- 
ment," 



> Mplloy, b. 2. ch. 10. § 22. Mar. 72. Scarlett, ch. l6. B. 
6. Scac § 2. gl. 5. n. 450. 

^ Beawes, n. 219. See also Potb. n. l65. 188. 

» Chitty, 136-7. Kyd, p. 100. Bayley, 102-5. An indor- 
sation ^* pay to A., or order, for account of B." will not prevent 
A. from indorsing for value, if it be under circumstances, wbicb 
may induce a belief that such value is to be applied to B.'s 
use ; but it will, from indorsing for A.'s private debt Treuttel 
V. Barandon, 8 Taunt. 100. 

An indorsation may also be condUional. Robertson v, Ken- 
sington, 4 Taunt. 30, where plaintiff indorsed a bill, ^' pay the 
within to Clerk & Ross, or order, upon my name appearing in 
the Gasette as ensign in any regiment of the line, between 
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After, a bill has been paid, no indorsation can S^f^ 
take place, so as to affect the accepter or any Pf Jj^" 
the paHies, who would otherwise be discharged f«om paid, 
nor can an indorsation be made after acceptance, 
for less than the full suhi in the bill ; for, were it 
otherwise, the accepter or drawer woijld be liable, 
upon one entire obligation, to. as many actions or 
dUigences, as the payee or indorsee might think 
fit to split the sum into, by partial indorsation&p 
But where, before accept^cq, a bill is indorsed 
for. part of the sum for which it, is drawn, the 
accepter may, by his acceptance after this indor- 
sation, subject himself to pay according as the 
bill stood at the time of the acceptance; and 
where part of the bill h^s been paid, it may be 
indorsed for the remainderi"^ When a foreign of tais in 

sett* 

■ ' ■ ' . ' 

the Ist and 64th^ if within two months firom this date." De- 
fendants accepted the bill after it was so indorsed, and neverthe- 
less paid the amount. to an indorsee of Cl^k & Ross^ Robert- 
son's name haying never been in the Gazette. He was found 
entitled to recover firom them the amount of the bill. 

® A bill is indorsable, ad infinitum, by the drawer or any of 
the indorsers who takes it up, till it is actually paid by the ac- 
cepter; and this is not objectionable under the stamp-laws^ 
Chitty^ 57* Callow v. Lawrence, 3 Maule & Sel. 95. But the 
subscriptions subsequent to that of the party taking it up, must 
be deleted ; for if the effect of the new indorsation is to rmake 
any of the parties liable to the indorsee^ who would otherwise 
have been discharged, the indorsation will be invalid. Beck v. 
Robley, B. R. Tr. 14 Geo. III. cited 1 H. Blackstone, S9, n. 
.See Bayley, 125-6. See also case of Fairholm, Mor« 1474^ 
sup, p. 130-7. 

An indorser^ who takes up a dishonoured bill from the holder, 
is entitled to recover its full amount from the antecedent par- 
ties, though one of these parties may have previously made a 
payment to account to the holder, provided the indorser was 
Ignorant of such payment^ Bayley, 121. 

P Kyd, 109. See as to the ^ect of payment^ ch. v. 

9 Chitty, 139-40. 
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MM drawn in sets is indorsed, eadb part must 
be delivered to the indorsee, otherwise the same 
inoonveniences may follow, which, as b^ore 
stated, may arise fiom neglecting to deliver each 
of them to the payee. 
Eflbetofa In the ev^it of a bill blank indorsed bong 
loifc.^"^ lost, the person entitled to it should immediately 
give notice thereof to the accepter and all the 
antecedent partiesf and if it be a note tnmsfmv 
able by mere delivery, public notice of the loss 
ought to be given. The drawer of the bill is, in 
this case, obliged to grant a new bill to the payee, 
upon his finding sufficient security, that no loss 
or damage shall accrue to the drawer on account 
of the first' An onerous indorse^, however, is 
entitled to payment of a bill feom the dr^dver, 
although it has been lost by, or stolen from, the 
holder. 
Cue of Marshall, for Carrick, Brown, & Co., bankers 
& c<i. V. in Glasgow, drew a bill bearing to be bis '^ first 
of exchange," on Moffitt, Kensington, &c Co., their 
correspondents in London, payable to Millar & 
Co., or order. It was indorsed by Millar & Co., 
and, after passing through several other hand^ 
came into possession of Weatherall &; Geering of 
London, whose clerk had his pockefc-book contain^- 
ing the bill stolen from him, as he was carrying 
it for acceptance. The theft was notified in the 



' Beawes^ n. 179. — Poth. a. 1S«. 

• Poth. n. 180^ lSl.^rMar. S0.«— Sav. torn. S. Wr. 3. ch. 5.- 
Beawes, n. 177. 
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Daily Advertiser ; but thiB bill not being recover- 
ed, Marshall granted a second, *' his first, of the 
same date and tenor, not being paid,** on receiv- 
ing an obligation from Weatherall & Geering, 
to indemnify his company against the appearance 
dfthe first The first bill, with seven blank in- 
dorsations on it, was presented the day before it 
f^ due, to Lambton & Co., bankers in New- 
castle, by the last indorser, with whom they were 
totally unacquainted. They discounted and re- 
mitted it to their correspondent in London, who 
presented it to Mofiat &c Co. for payment, on 
the day it fell due. This was refused, as the 
second bill had been previously paid. The bill 
was therefore protested by Lambton & Co., and 
a. charge given to Marshall for payment. 

In a suspension, appearance was made for Wea- 
therall &c Geering, who, with Marshall, pleaded, 
tliat Marshall, in granting the second bill, acted 
according to established practice ; and as the loss 
must fall either on Weatherall & Geering, or 
Lambton &c Co., it ought to be borne by the 
latter, who, in discounting the bill to an utter 
stranger not recommended to them, transgressed 
a rule of bankers, which is very salutary in pre- 
venting persons, acquiring bills mala j^de, from 
obtaining payment; and particularly after the 
advertisement in the newspaper, the discounters 
could not be considered as without blame in the 
transaction. 

The Lord Ordinary, in respect the discounters 
paid, bona fide, full value for the indorsation to 
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the bill» and that it was not offered to be shown 
they were m the knowledge of the bill having 
been stolen or lost, found the granter liable to 
payit^ reserving to him relief against the in- 
dorsees^ by whose derk it was lost. To which, 
judgment the Court adhered, on the general, 
ground, that there is no ret vindicaiio against 
onerous holders of bills or bank-notes/ 



' ■ « 1 1 



* 1799> Lambton & Co. v. Marshall^ Fac. Coll. No 152, p. 
302. Mor. App. to Bill of ExchaDge, No 8. This decision ap- 
pears to be in some degree incompatible with the security and 
confidence of merchants, who^ in their foreign bills, generally 
draw three of the same tenor and date, only one of whidi is pay- 
able, while the others are unpiud. Were a needy payee to in- 
dorse away the whole set for value^ or,, what amounts to the same 
thing, were two of the bills to be lost, and afterwards to come into 
the hands of onerous and bona Jide holders, according to the 
principle of the decision, the drawer would be liable for the 
whole. This, upon some occasions, might be productive of very 
mischievous consequences in the mercantile world, and would, in 
fact, render nugatory the condition expressed in each bill, that 
it is only payable, the others remaining unpaid, which is intro- 
duced for the express purpose of guarding against such casual-^ 
ties.— 'A. 

This decision has not the tendency attributed to it by the 
author, because the bill which was lost, and which was claimed 
on by Lambton & Co., did not contain the condition^ that it was 
to be payable only, '* if the second, of the same date and tenor, 
was not paid ;" which words are necessary to prevent the par- 
ties in foreign bills from being obliged to pay the whole bills of 
a set Bayley, 24, sup. p. 28. 

A similar decision, sustaining the right of a bona Jide indorsee, 
to a blank indorsed bill which had been stolen, was pronounced' 
in Scott & Co. V. the Kilmarnock Bank, 27 th Feb. 1812. Fac. 
Coll. The ground on which these cases rest, is, that as each 
possessor may fill up the indorsation in his own favour, a bill, 
Mank indorsed, is the same as a bill or note payable to the 
bearer, and is, therefore, transferable merely by delivery. Chitty, 
134. It is difierent when the bill lost or stolen had a full in- 
dorsement on it ; in that case, the subscription of the indorsee is 
necessary to confer a title on subsequent parties, who will acquire 
no right, should the thief or finder j^ge an indorsation. Bayley, 
106. 
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Another case regarding a lost bill was dedded case or 
in England in 1801. A bill, of the following acTS?"' 
tenor, " March 30, 1801. Fifty days after date, 2^' 
pay to the ordier of Mr Thomas Stokes, five hun- 
dred pounds, value received. William Vasey," 
was accepted by the South wark Banking Com- 
pany, and was indorsed by the payee to William 
Speirs, who had the bill stolen firom him with 
his name on the back of it It then passed into 
the hands of a person, who described himself as 
J. Warren, who got the bill discounted by the 
Richmond Bank. The discounters brought an 
action for payment of the bill against the accept- 
ers, who were nominal defendants, as they were 
to be indemnified by the party who had lost the 
bill. The case of Grant & Vaughan, which was 
decided in 1764, was rested on as authority by 
plaintifis. In that case. Lord Mansfield said, if 
one of the two persons had beeii guilty of negli- 
gence, and the question was, which of them 
should bear the loss, the answer was dear ; he 
who had been guilty of negligence. Mr Spiers, 
the holder of the bill, ought not to hjive indorsed 
it, till he had been going to pay it away. If he 
had kept it unindorsed in his possession, it would 
have been perfectly safe.* 

A fictitious indorsement to a bill is forgery. Fictttum* 
Such indorsation is clearly giving it a false credit ; 
and, on that principle, it is made with intent to 
defiraud: for persons who receive bills con^der 



indona> 
tion. 



" Lawson^ &c. v. Weston, &c. Manning, p. 79«. , 
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every name on them as an additional security or 
pledge to indemnify them fh>m loss : but if the 
real indorser fails, recourse cannot be had upon 
^ jictitwus or imaginary one. To make us^ 
therefore, of a fictitious name, as a pretended i5- 
dorser of a bill, is forgery, with intent to de- 
fraud/ 

Where a bill or note is payable to two person^ 
or either of them, an indorsation by one is effiso- 
tual, though they be not in partnership/ 

It has been seen,7 that a bill left blank in the 
drawer's name, in the repositories of a deceased 
person, may be filled up by his representative as 
drawer ; and, on a similar principle, it may be 



^ ManniDg, p. SS, and cases quoted. Bayley^ 434^ and 
there quoted. As to improbation of bills on alleged forgery, 
17^3, Robertson a. Allisons^ Diet. S. p. S13; Mor. 6774^ and 
1747> A. a. fi. Falconer^ y. 1. No 187. p. 252. See also, as to 
the uttering of forged notes^ 1782, King s Advocate a. MsuaJbe, 
Fac ColL Appendix, No 1. p. 1. 

The effect of a fictitious signature to a bill, upon the obliff»- 
tions of the parties, has frequently been under the consideration 
of the English courts. The result is said by Mr Chitty, 64, to 
be, *' that a bill payable to a fictitious person, or his order, is in 
effect a bill payaole to bearer, and may be declared on as such, 
against all the parties, knowing that the payee was a fictitious per- 
son." Where the party sued was ignorant of this. Lord Ellen- 
borough held the bill to be void, ib. note ^ In Leach v, Hewitt, 
4 Taunt. 781, where a bill was drawn in name of a fictitious 
drawer, on a fictitious accepter, in fitvour of defendant, who was 
ignorant of the deceit, it was held defendant was entitled to 
notice of non-payment from a bona Jide indorsee, and that he 
was discharged by neglect of it. 

There are no reported cases in Scotland on the subject of io>i 
titious signatures to bills. 

« Kyd, p. 108. 

y Cb. S. p. 49. 
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presumed, that if a bill or note be granted to* a 
woman, while single, and she afterwards many, 
the right to transfer it by indorsation would vest 
in the husband, as, by the marriage, he is entitled 
to all her moveable property; and no married 
woman can grant, or come under, personal obli- 
gations/ 



' An indorsation by a wife is not valid^ unless in circumstances 
which create a presumption^ that she acted as the agent of her 
husband. Bayley, 111^112. 

The representatives of the deceased holder of a bill will be 
entitled to indorse it away^ after making up a title to it by con« 
^nnation. 

See &rther as to the parties entitled to indorse bills^ ch. U< 
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OF PAYMENT. 



must pie. As the drawer and indorsers of a bill are only 
ftrpay. liable in the event of the accepter's failing to 
"^ pay, they are materially interested, that the ut- 
most strictness and punctuality be observed on 
the part of the holder, in applying for, and pro- 
curing payment from him. It is therefore in- 
cumbent on the holder to present the bill for 
payment immediately when it falls due; and 
any omission or neglect on his part will preclude 
him from seeking recourse on the other parties/ 
'^'^^ Where a place of payment has been specified in 
™^™«*the bill, it ought to be presented at that place ; 
and if no place is mentioned, payment should 
be demanded from the accepter personally, or at 
his counting-house, during the usual hours of 



* The drawer ^nd indorsers are not under the necessity of 
proving that they have suffered damage from the neglect ; the 
law presumes that they have. — Chitty^ 245. 

A surety or guarantee that a bill shall be paid^ will be freed^ 
by neglect of presentment and due negotiation^ if it appears he 
would otherwise have been safe.— Bayley^ 232. 
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business,-— or, if he be not in business, at his : 
dwelling-house. If it appears that the accepter 
is dead, the holder ought to inquire after his 
personal representative, and present the bill to 
him ;^ and if there be no representative, demand 
payment at the last residence of the deceased."" 
If the accepter of a foreign bill has merely re<* 
moved from the place, where the bill described 
him to be, the holder should use reasonable en- 
deavours to find out whither he has removed, 
and present the bill for payment there. But if 
he has left the country, it is sufficient to demand 
payment at the place where he last resided."^ 
Payment of bills, due by a company, ought to 
be demanded at their office or counting-house, 
within the usual office-hours,* 

Upon inland bills and notes, the three days of when pn. 
grace are usually allowed ; and they should must be 
therefore be presented for payment on the last 
day of grace within reasonable hours •/ but fo- 
reign bills ought strictly to be presented on that 
day before the post goes off, that the protest and 
notification, in case of non-payment, may be 
transmitted without delay .^ It does not seem 



* Molloy, b. «, c. 10, § 34h 
«Poth.n. 146. Mar. 134. 

^ Chitty, p. 261. If it ^ippear that the accepter has never 
resided at the place, described in his bill as his residence, or if 
be have absconded, it may be treated as dishonoured.^ — Bayley, 
173. 

• Forbes, p. 147. 

i Manning, p. 37. — Kyd. p. 121. — Poth. n. 140. 
g See note K There is no distinction between foreign and in- 
land bills, as to the necessity of presentment for payment on the 

L 
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to be exactly ascertained^ within what time bills 
payable on demand or at sight ought to be pre- 
sented for payment ; and, indeed^ it must depend 
so much on the situation of the parties, and 
other circumstances, that it is difficult, if not im- 
possible, to establish any other thati a general 
rule, that there shall be no undue delay, as it is 
to be presumed that the granter of a bill of this 
description does not intend to give credit to the 
payee beyond the time necessary for piesenting 
it. Among the merchants of London, checks 
or drafts on bankers given in that city in the 
course of business, and payable there on de* 
mand, must be presented for payment on the 
day they are received, within the usual office- 
hours, — or, if there be not sufficient time that 
day, they must be presented next morning as 
soon as possible.* 



last day of grace^ — ^it is with regard to notification of dishonour 
only^ tnat me latter are privileged. See ch. viiu 

^ Savary, torn. 2, par. 17. — ^Poth. 141, 143. 

^ Manning, p. SB. — See sup, p. $7, note s.^-For presentment 
for acceptance, see ch. iii. 

The doctrine oi presentment for payment is of so much impor- 
tance, that it is necessary to state the rules, which ought to govern 
conduct of the holder of a bill in regard to it, more minutely than 
is done in the text. The following, with what is there stated, seems 
to contain the amount of the authorities on this subject : — 

1. Presentment for payment must be made by the holder of 
the bill, or by an agent competent to give a legal receipt for the 
money. And it is said, that if the holder is dead when the bill 
fidls due, his executors must present it, though they have not 
proved the will. — Chitty, 247. 

2. Bills or notes payable on demand (which are allowed no 
days of grace), must bie presented for payment within a reason^ 
Me time.-i*£iayley, 187* And it is said to be now settled in 
England, that the reasonaUeneM of the time is a point of law. 



# 
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A bill may be paid, either to the holder, or to to whom 
any one authorised by him, or to his executors may be 

to be deduced by the court from the facts^ — Buch as the dis- 
tance of the parties^ the course of post^ Sec,, — which have beea 
fiNind by the jury ; the court also taking the opinion of the jury 
as to what is conyenient in mercantile practice. The inconsis- 
tency of the verdicts of juries, when the question was left to 
them, led to this result. — Chitty* 269> 270, Darbishire and 
another v. Parker, 6 East, S. — ^Bell's Com. I. SSI. Bayley, 189, 
however, still considers this as a point unsettled ; and m Fry 
V. Hill, 7 Taunt. 397, and Goupy v. Harden, 7 Taunt. 159, the 
reasonableness of the time was treated as a question of fact for 
thejury. 

When such a bill is received in the place where it is payable, 
the holder is allowed till the following day to present it. Rick- 
ford V. Ridge, 2 Camp. N. P. 537. Chitty, 272-3. Pocklington 
V. Sylvester, sitt. at Guildhall after Trin. Term, 57 Geo. HI. 
And when in a different place, it must at the latest be sent 
off by the post or other regular conveyance of the following 
day. Darbishire tfg Parker, sup, Williams v. Smith, 2 B. 
^ A. 496. Beching and others v. Grower, 1 Holt 315, 316, 
where a draft on the Maidstone Bank, taken by plaintiffs at 
Tunbridge, was retained till the second morning after receipt, 
and then sent by the carrier, who arrived at Maidstone an hour 
after the post of the preceding day. Recourse was refused on the 
ground, that the extreme time up to which they were justified 
in keeping the draft, was till the post of the day after receipt 
In Rickford v. Ridge, sup. Lord EUenborough held, that the 
usage of a particular place could not affect the rules of law as 
to the due presentment of bills, but that it was always to be 
considered, whether, under the circumstances of the case, a 
check had been presented with reasonable diligence. 

All bills, except those payable on demand or at sight, must 
be presented for payment on the last day of grace, or, if that is 
a day of public rest, on the second-last,— ^the number of such 
days being reckoned according to the law of the couptry, where 
the bill is payable. See the rules for calculating the daif rf 
payment, sup. p. 20, et seq. We have seen, wo. p. 11 9> that 
.It is doubtml whether days of grace are allowea on bills pay- 
able ai sight. 

Presentment for pajrment must be made at a reasonable hour 
on the day of payment If, by the known custom of a parti- 
cular place, bius are payable between limited hours, present- 
ment out of that time will be improper.-^Bayley, 180. And 
a bill payable at a banker's, must be presented during the usual 
.bank-hours . of the. place. Pajrker v, Qardon, 7 East 385. 
The bill was accepted payable at Davison & Co/s, who shut 
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and representatives, or tutors and curators, or to 
a factor having a special or general factory, whose 



up at six o'clock, and not being presented till after six, the 
plaintiff was nonsuited; and a motion for a new trial was 
afterwards refused by the court. Much greater latitude, how- 
eifer, is given when the accepter is not a banker. Barday v, 
Bailey, 2 Camp. 5279 where a presentment at eight o'clock in 
the evening was not held too late. Per Lord Ellenborough, — 
" A common trader is different from bankers, and has not any 
peculiar hours for paying or receiving money* If the present- 
ment had been during the hours of rest, it would have been 
altogether unavailing, but eight in the evening cannot be consi- 
dered an unreasonable hour for demanding pajrment at the 
house of a private merchant, who has accepted a bill." See also 
Morgan v. Davison, 1 Stark. 114. But presentment at the 
place of payment will be sufficient, though at an unreasonablie 
hour, if a person be stationed there at the time to give an an- 
swer. Garnet v. Woodcock, 1 Stark. 475. The bill was pre- 
sented at the bankers', where it was payable, between seven and 
e^ht in the evening, and a boy answered, *^ No orders." Per 
Lord Ellenborough, — " In general there are two presentments, 
—one in the morning, and the other in the evening; but if 
there be a presentment in the evening, and the party is ready 
to give an answer, the holder does all that is necessary. The 
banker returned an answer by the mouth of bis servant, and 
non constat, but that he was stationed there for the express 
pu!|K)8e" 

3. Presentment for payment ought to be made at the place 
€f patfmenty if one be mentioned in the bill. This is abso- 
lutely necessary, when a place of payment is contained in the 
body of the bill, Saunderson v. mwes, 14 East, 500. Bowes 
f;. Howe, 5 Taunt. 30, & l6 East, 1 12. And where a bill was 
addressed thus : — *' To Messrs Fillis & Co. Plymouth, payable 
in London," and accepted by them ** payable at Sir John Per- 
ring & Co.'s, bankers, London," this was held to be a part <^ 
the bill, and presentment there was found necessary, Hodge v. 
Fillis and another, S Camp. 463. In like manner, if a place 
of pajrment be printed on the bill, though at the foot, present- 
ment there was held to be indispensable by the Court of King^s 
Bench, in Trecothick v. Edwin, 1 Stark. 468. On the other hand, 
it is agreed, that a particular place mentioned at the bottom 
or margin of a bill or note, as a mere memorandum of the ac- 
cepter's residence, or where he may be found, does not make 
presentment there necessary. Price v. Mitchell, 4 Camp. 200. 
Wild v. Rennard, 1 Camp. 425. Lord Chancellor's speech in 
Rowe V. Young, 2 Bred. & Bing. 172. Biit a difference of opi- 
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discharge will be sufficient. Payment, however^ 
ought not to be made to the executors or repre* 



nion took place between the Courts of King's Bench and Com- 
mon Pleas in the case of an accepter suljoining to his subscrip- 
tion^ that the bill was to be payable at a particular place. JBy 
the former^ such an acceptance was not considered a condition 
qualifying the bill> and obliging the holder to present it at 
diat place^ Saunderson v. Judge, 2 Hen. Bla. 509. Sebag 9. 
Abithd, 4 Maule & Selwyn, 462, 1 Stark. 79- The Court of 
Common Pleas, however, decided, that such a memorandum 
qualified the contract, and that presentment at the place of 
payment so mentioned was necessary. Callahan v. Aylett, C. P. 
3 Taunt 397, 2 Camp. 549* Gammon ana another v. Schmoll, 
5 Taunt. 344, 1 Marsn. 80. The point was finally determined 
by the House of Lords in Rowe v. Young, 2 Brod. & Bing. 
l65, in which the bill was directed to defendant at Torpoint, 
Devon, and was accepted '^ payable at Sir John Perring & 
Co.'8, bankers, London." The question occurred on the point 
of form, whether there ought to have been an averment, that 
the bill was presented there ; and after the opinion of the 
twelve judges was taken, a decision of the Court qf King's Bench, 
holding that averment unnecessary, was reversed, and the 
doctrine of the Court of Common Pleas established. This ques^ 
tion is now set at rest by the statute 2 Geo. IV. c. 73, occa- 
sioned by the above decision of Rowe v. Young, and prefaced 
by a narrative of the inconveniences which were thought to 
result from the rule thereby established. By this statute it is 
enacted, that after the 1st August, 1821, an acceptance bear- 
ing to be payable at a particular place, without farther ex- 
pression, shall be deemed a general acceptance to all intents 
and purposes; but if the acceptance expresses that the bill 
ihall be payable at that particular place onfy, and not otherwise 
or elsewkerey such acceptance shall be deemed, to all intents 
and purposes, a qualified acceptance, and the accepter shall not 
be liable in payment, except on de^ult after a demand at such 
place of payment. The terms of this statute being general, it 
IS presumea that it must be held applicable to Scotland. 

It would appear, however, that the holder's obligation to 
present fbr payment, will be suffidently satisfied by present- 
ment at the place mentioned in the bill, though by way of 
memorandum or margmal note only, Bayley, 174. And: if a 
banker, at whose bank a bill is made payable, be himself the 
holder, it is sufficient for him to consult his books, and see if 
he has funds to that amount. Bayley, ib. Chitty, 260. If a 
bill, or note, be pajrable at either of two places, the holder 
is entitled to present it at which he chooses, though the other 
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sentativeSy until they have made up proper titles^ 
or to any other person, till they have shown a 
proper power to receive and discharge it> Pay- 
ment to a minor will he valid, if the bill be be- 
neficial to him, and the sum profitably applied 
to his use ;i but payment to a married woman 

be nearer^ and though it appear, that if he had presented it 
there, it would hare been paid. Beeching v. Gower, 1 Holt, 315. 

4. The bankruptcy or insolrency of the accepter will not 
excuse the neglect of presentment to him for payment. Chitty, 
246. Langley v. Hog, 17th June 1748, Mor. 1574. And it 
may be laid down in general, that want of presentment for 
payment will not be excused by any circumstances, from which 
the holder may merely infer, that it is very improbable the bill 
will be paid. Prideaux v. Collier, 2 Stark. 57- Chitty, 203-12. 
Neither will the shutting up or abandoning his shop or house, 
and the absence of the accepter, make presentment there un« 
necessary ; for the holder ought both to present the bill there, 
and make inquiry after him. Chitty, ib. , 

If a bill has been accepted by an agent, in absence of the 
principal, and when it becomes due the principal is still absent, 
presentment must be made to the agent. Philips v. Astling, 2 
Taunt. 206. 

5. If a bill, or note, be left in the accepter's hands on a 
presentment for payment, the presentment will be held to be 
only of the date the money is called for, Hayward v. Bank 
of England, 1 Str. 550. 

6. It is held in England, that the accepter of a bill cannot 
in general defend himself from an action for its amount, on 
the ground of want of preyious presentment to him. The 
bringing of the action, it is said, is a sufficient request If, 
however, a place of payo^ent be mentioned in the bul, in such 
a manner as, according to the rules already explained, to qualify 
the contract, a presentment there must be proved, to give the 
holder a cause of action against the accepter. Chitty, 249j 250. 
But it is not necessary that the presentment for this purpose 
be on the very day the bill becomes due, unless the money is 
lost in consequence of the delay ; in which case the ioss must 
be borne by the holder. Bayley, 179- 

For the cases in which want of funds in the accepter's hands 
will excuse presentment for pajrment, see ch. viii. 

^ Poth. n. l64. l66. Payment to one of several partners is 
valid. Chitty, 280. 

* Ersk. b. 1. t. 7. § 33. Poth. n. l66. Payment should be 
made to the curator, which will free the accepter from all risk. 
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will not liberate the person paying, if he was in 
the knowledge of that circumstance. He is in 
bona fide, however, to pay to her even after mar- 
riage, until it be intimated to him."" When a 
wife is intrusted with the management of her 
husband's affairs, prceposita tiegotiis kujusmodu 
and in use to receive money for her husband on 
her own receipt, payment may safely be made 
to her-** 

According to Pothier, payment of a bill to a ^*gj^^^ 
person who is not the real owner of it, or em-ientpos- 
powered by him to receive its contents, will not "~ 
liberate the accepter from paying a second time 
to the drawer or payee, if the first payment has 
not been occasioned by any fault on their part. 



If the curator^ should misapply the money^ the minor can look 
to Jiim alone for reparation. Ersk. ib. § 36, A minor engas^ed 
in trade is in a different situation. He may grant and hold 
bills like other traders^ and payments made to him in the 
course of his business will exonerate the debtor making them. 
Ersk. f&. § 39. See sup. p. 43-4. 

Interdiction affects only the heritable estate of the person in- 
terdicted^ and therefore payment of a bill may be safely made 
to himself. Ersk. ib, § 57. 

°» Ersk. b. 3. t. 5. § 7- Poth. n. Ig7. 

° Forbes^ p. 15. Ersk* b. 1. 1. 6. § 26. Poth. n. I67. 

AU payments to or by a bemkrupt, after the date of the first 
deliverance on the petition for his sequestration^ are prohibited 
by the present bankrupt-act. But an exception is introduced 
with regard to payments to him, if made without the know- 
ledge of the bankruptcy. Payment to a bankrupt^ previous to 
bis sequestration^ is qmte effectual ; but if it be by anticipation, 
the debt not being due till after ihe sequestration, the debtor 
exposes himself, if there be any appearance of a fraudulent in- 
tention, to the risk of being obliged to pay a second time to the 
trustee. Payment, in these circumstances, 5^ a bankrupt, 
seems to be considered as still more questionable. Bell's CJomm. 
II. 268. 
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He instances the case of a payee sending a bill 
by post, to his correspondent in the place where 
it is payable, with an indorsation to him, and 
instructions to receive payment in his behalf. 
The post is robbed on the way ; and one of the 
robbers personating the indorsee, presents the 
bill, and receives payment from the accepter, be- 
fore notice of the accident could be sent to him. 
Following the authority of Scaccia, Pothier de^ 
cides, that the accepter is not discharged by this 
payment, seeing that it was made to a person 
not authorised to receive it, without any blame 
being imputable to the true proprietor ; and that 
the accepter ought not to have paid the bill to 
one. whom he did not know, without a reference, 
which might have enabled him to ascertain, that 
he who presented it was the identical person to 
whom it was indorsed, and entitled to apply for ' 
payment.o It is doubtful how far this doctrine 
would be admitted in this country, where bills 
are exposed to no latent exceptions, or claims of 
revindication. We have already seen, that the 
accepter of a bill that has been falsified, is liable 
for any augmentatlbn of the sum which his own 
negligence or oversight may have led to, or been 
the occasion of ;p and that the onerous indorsee of 
a bill which had been lost, was entitled to recover 
payment from the drawer, though a second bill 
drawn by him, of the same tenor and date, had 



o Poth. Fan I. ch. vi. n. 168, I69 ' Ch. iii. p. 96-S. 
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been already paid, upon the general ground that 
there is no rei vindicatio in bills or bank notes.' 
The principle of this decision seems to establish, 
that bona Jide payment by an accepter to the 
holder of a bill, must in all cases liberate the ac- 
cepter.' The arguments, however, stated by 
Pothier on the point he has instanced, are cer- 
tainly strong, and are founded upon prindples 
deduced from a code of laws which professes to 
make general equity its basis.* But betwixt the 



del 



jCh.v. p. 156. 

• Good V, Cole^ 4. Durnf. & East^ Rep. 825. 
It does not appear to the editor, that the author's ohjections 
to the opinioD of Pothier^ in the case supposed by that author, 
are well founded, or that the cases referred to as analogous are 
inconsistent with it It has been already stated to be fixed law, 
wp. p. 156, note, that bills blank indorsed are construed to be 
the same as bills payable to the bearer^ and are transferable 
merely by delivery. It is also fixed law, that a person is bound 
to indemnify others for loss occasioned by his fault or negligence. 
Bell's Comm. I. 303. The case referred to in the text, in which 
the drawer of a bill, which had been lost, was found liaUe to 

y a second time to an innocent and onerous indorsee, falls un- 
er the first of these rules. That of the augmentation of the 
sum, by filling up blanks carelessly left in the bill, falls under 
the second. The case stated by Pothier supposes the bill to 
have had a.ftdl indorsement by the payee to his correspondent, 
in which situation a bill cannot be passed to another person, 
without an express indorsement or conveyance under the in- 
dorsee's hand. jBayley, 107.-^Chitty, 149* This case, therefore, 
falls under the rule of law, that in order to discharge a debtor, 
payment must be made to the creditor himself, or to one having 
a mandate, express or implied, from him for that purpose. Coore 
V. Calloway, 1 Esp. Rep. 115. The debtor in such a bill is not 
at liberty to pay to any one who presents it. It does not follow 
as a matter of course, that the possessor is empowered by the 
bolder to receive payment of it ; but the debtor must see that he 
is possessed of sufficient authority, and it lies on him to prove 
that he was. 

The case mentioned by Pothier is thus governed, by a princi« 
pie quite different from those applicable to the cases referred ta 
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case illustrated by him, and that where a bill has 
been lost or stolen, there is evidently a material 
difference ; for, in the latter, a degree of negli- 
gence or blame may always be attributable to 
the holder, which will and ought to operate in 
favour of the payer/ 



in the text. At the same time, the possession of the bill will, 
in ordinary cases, afford a strong presumption, that the person 
having it in his custody is autnorised to receive payment, 
and this without the necessity of his being the habitual agent 
of the creditor. Chitty, 281. 

^ A person, says Boucher, called upon a banker with twenty 
or thirty thousand francs, which he paid to him, and received 
bills of exchange on a particular place for the amount, and re- 
quested the banker to give immediate advice to his correspondent 
tnere, on whom the bills were drawn. It was post-day when 
the drafts were delivered, and the banker accordingly advised 
his correspondent that day. The holder of the drafts, who was a 
dexterous sharper, instantly carried them to his lodgings, and 
copied them so exactly, that, on returning to the bank, and pre- 
tending to the banker, that certain circumstances had occurred 
which obliged him to change his intended projects, and request- 
ing that he would take back the bills and re-deliver his money,- 
the banker, without testifying any distrust, took the copies for 
the originals, and restored the money he had received. On 
this, the sharper immediately set off by post, and had the bills 
presented, and paid, before the counter-order of the drawer ar- 
rived. Was this payment on the part of the drawee good? 
Having really paid to him, to whom his mandate directed him 
to pay, he did nothing more than execute the order with which 
he was charged, and, of course, he ought not to sustain the loss. 
Had the sharper, in place of presenting the true, presented the 
forged bills, and the drawee paid them, would this have been 
deemed a valid payment, so as to have discharged him ? This 
question is not without difficulty. Boucher is inclined to thinks 
that the loss should in that case &11 on the drawee, as being 
wanting in vigilance or intelligence in paying counterfeit bills^ 
and ought therefore to suffer for his unskilfulness. This (pinion 
does not appear to be altogether correct. The drawee was cer- 
tainly led to pay, not only by the bills being presented, but by 
a genuine letter of advice from the drawer, informing him that 
biUs of such a description had been drawn upon him. This was 
enough to throw him off his guard, and to divest him of any 
suspicion of the bilk being forged, especially as the foigiery was so 



:i 
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When a note payable to the bearer, or a bill ^*^^®J[,j 
blank indorsed, is lost, the person liable is not 
obliged to make payment to him to whom it was 
granted, unless the authority of a judge be inter- 
posed, and security given by the receiver to re- 
lieve the payer from all loss." 

Payment of a forged bill will not affect the JJJJ««^ 
parties whose names have been forged/ But in 
England it has been decided, that even a proof 
of the forgery of the drawer^s hand-writing, is no 
defence for the accepter or indorser, in an action 
at the suit of a bona fide holder, if the defendant 
accepted or indorsed the bill, after the drawer's 
name was subscribed. If, however, the accept- 
ance or indorsement was made witl^out sight of 



artfully done, as to hare at first deceived the drawer himself. It 
was the imprudeDce of the drawer in writing the letter of advice, 
and afterwards restoring the money^ before he had time to 
countermand his letter, that was one principal cause of the loss ; 
which ought properly therefore to be borne by him, and not by 
the correspondent, whom he had contributed to deceive. — A. 

" Boucher, p. 224. Forbes, 156. — In England, the holder 
of a bill, which has been lost, cannot recover its amount from the 
other parties, even though he ofier an indemnity, unless the bill 
was in such a situation (for instance, having a full indorsation) 
as that no one could recover on it but himself; or unless the 
holder can prove, that it has been destroyed. Bayley, 297.*-»A8 
stated in the text, this is not the case in Scotland. 

"" Poth. n. 103. Beawes, n. 184. Forbes, 154. See 1748, 
Christies a, Fairholms, Kilker. (Fraud), n. 3. p. SI 6. Mor. 
4896. — If, however, a person have given currency to forged 
acceptances in his name, he will not be allowed to set up the 
defence of forgery, against the claim ' of a bona Jide indorsee. 
Bell's Comm. I. 302. In Provan v. Gray, 29th June, 1821, 
Shaw's Reports, I. 92, a neglect to plead rorgery in an inferior 
court, was held sufficient to preclude its being stated in the Court 
of Session. The same is the law in England, Leach v. Bu-^ 
chanan, 4 Esp. 226, in which case a single acknowledgment 
was held to preclude an accepter from pleading this defence. 
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the bill, it is incumbent on the plaintiff to prove 
tiie drawer's hand- writing, as evidence of the in- 
strupient having been made."*" 
Fkdtiims . If, for the purpose of receiving payment, a 
**'*^ person indorses a bill with ^fictitious name, it is 
forgery, even though, the indorsement be not ab- 
solutely necessary for obtaining payment* 
whcnpay- When a bill is payable to two or more jointly, 
jd^"* each of them has a right to a proportional part 
only; but if it be payable to them conjunctly 
and severally, that is, to them or either of them, 
any one has a power to receive payment of the 
whole, and to discharge the bill, unless the ac- 
cepter be interpelled by some of the others^ 
As the conditions of time and place are of im- 



payees. 



Payment 
before bill 
iidue,&c 



" Chitty, p. 377. Kyd, 204. 

^ ManDiDg^ p. SS, One Edward Tuft, having got hold of 
a bill^ the property of Weitherall^ out of whose pocket it had 
l)een pickea or iost^ bought a horse, and, in payment of the 
price, offered this bill to change. The seller, not having suffi- 
cient cash, carried it to a banker, one of whose clerks told him 
it was very good paper, and that if he would put his name on 
the back of it, he would discount it. This, however, the seller 
declined ; but told the clerk, that the gentleman from whom he 
had received it was at hand, and would indorse it ; and that he > 
would go and £etch him. He accordingly returned with Tuft ; 
and the derk having told him, that it was the rule of their shop 
never to take a discount-bill, unless the person offering it made 
an indorsement, and therefore, if he would indorse the bill, it 
should be discounted ; Tuft, on this, indorsed it by the name 
of John WiUiams, and the banker^s clerk gave him the cash for 
it. The judges were unanimously of opinion that this was 
forgery. See sup, p. 157-8. 

A banking-company is not obliged to pay value for forgeries 
committed against them ; and they are entitled, when a forged 
note is presented, to stop its further progress, by putting a mark 
wpon it, certifying that it is forged. 1768, Borland a. Thistle 
Bank, Diet. S. 47. Mor. 877— A. 

y Forbes, p. 155. See ch. ii. p. 50. 



OF l^AYMENT. 175 

portaDce to all the parties of a bill,i no bill ought 
to be paid before it is due ; and if payment be 
made before that time to a person who beoomes 
afterwards insolvent, the accepter may, in some 
cases, be obliged to pay it again.* And as the 
holder cannot demand payment before the bill is 
due, neither can the accepter compel him ix) re- 
ceive payment till then.^ Where there is a place 
of payment mentioned in the bill, the holder is 
not obhged to accept of his money anywhere 
else t and if the place of payment be alterna- 
tive, it is in the option of the accepter where to 
pay * If the holder refuse to receive payment 
when the bill falls due, the accepter ought to 
offer the money under form of instrument, and 
consign it in some responsible public office, 
which will free him from interest and damages ;® 
and it is said that, after such offer, whether the 
money be consigned or not, he will be relieved 
of interest/ In such cases, however, consigna- 
tion is always advisable.^ The holder is not 



■ Poth. n- 173. 

» Molloy^ b. 2. c 10. § 32. Maljne, obs. 10. Bayley^ 2Q0. 
See sun, p. l67> note^ It is held in England, that payment 
of a bill before it is due^ if to a person not the true proprietor, 
will not free the accepter. Chitty, 281. 

^ Boucher^ n. llo5. 

• Poth. 173. 187. 

^ Forbes^ p. 144. This is questionable ; payment must be 
made at the place at which the holder makes presentment; 
and he has the privilege of choosing either of the places of pay- 
ment for this purpose. See sup* p. l65, note \ 

* Forbes^ p. 147. Poth. n. 173. Dupuis, ch. xii. n. 10. 
' Ibid. p. 148. 1703, Boick a. Blackwood. 

s Ersk. b. 3. t. 4. § 5. 
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obliged to receive payment, either from the ac- 
cepter or any third party, after the last day dT 
grace, if the bill has been sent away with notice 
of the dishonour, or if he have redrawn for the 
value.^ 

^"ent '^^^ effect of payment is to extinguish the bill 
if the whole be paid, or to diminish its amount 

Partial ju the casc of partial payment. Partial pav- 

payments. r r j r j 

ments, indefinitely made by the accepter of seveu 
ral bills that are due, ought to be applied by the 
holder in extinction of the interest in the first 
instance, if any interest be due, and next in ex- 
tinction or diminution of that sum, which would 
be soonest lost by prescription, without the aid 
of such application.^ A partial payment of a 



^ Scarlett, c. I9. R. 10. 

^ Ersk. b. 3. t. 4. § 2. Where there are several debts due 
by one person to the same creditor, some of which are also se- 
cured by other obligants, the creditor, on the principal debtor^s 
bankruptcy, must apply indefinite payments made before it, ,in 
extinction of the different debts equally. Ersk. ib. Mr Bdl, 
however, seems to be of opinion, that this rule does not apply to 
the case of bills, and that the holder will be entitled to ascribe 
the payments to the extinction of such of the bills as he thinks 
proper. Comm. I. 333-4. Chitty, 289. 

In Cowan and Sons v. Hurry and others, ipth December 
I8I6, Fac. Coll. the accepters of a bill suspended a threat^ied 
charge, on the grounds, that the bill in Question was an accom- 
modation for the drawer's benefit, and that they were entitled, 
before paying it, to an assignation to a proportional part of an 
heritable bond, which the holders possessed in security of their 
general balance. The Court ultimately refused the bill, be- 
cause '* the suspending a charge on an accepted bill by an 
-onerous indorsee, upon a claim by the party paying it fi)r an 
assignation of a security for a general balance, held by the in- 
dorsee against another debtor in the bill, even a prior debtor, 
M'as without authority or precedent, and would destroy the cur- 
rency of bills ; and that this held more particularly in the pre- 
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lull of exchange may be taken, if the bill be pro- 
tested for the remainder, and the other parties 
advised of it, because by Such payment the debt 
is so far diminished.^ But in England, if the 
holder take less than the whole sum, without 
the consent of the other parties, it is said they 
will be liberated from their obligation, although 
the holder has given due notice of the partial dis- 
honour, on the ground that the holder has 
thereby made an election to look for his money 
from the accepter,^ This seems unreasonable; 
and, indeed, is contrary to the opinion expressed 
by the House of Lords, in the appealed case, 
Hodgson & Donaldson a. Bushby, 1782, where 
a receipt by the holder for a partial payment 
from the accepter, after a protest for non-pay- 



sent case^ where the party demanding the assignation was, ex 
fade of the bill, the primary debtor, and proposed to. establish, 
by extrinsic evidence, that another party to the bill was truly 
the primary debtor ; that a charge on a bill by an onerous in- 
dorsee could not be suspended on an allegation, that it was ac- 
cepted without value ; that in a question of payment of a bill, 
nothing can be believed, except what appears ex fade of it ; 
and that any claims which the different obligants may have 
against each other, must be settled by a separate action after- 
wards." 

. The drawer of a bill, who is obliged to pay it to the holder, 
is not entitled to pursue for relief against a messenger, who had 
been employed by the holder to execute a caption against the 
accepter, but who had done his duty improperly, the holder not 
having himself made any complaint agamst the messenger. 
Steel V. Grant, gth June 1814, Fac. Coll. 

^ Mar. p. 68. 86. Scarlett, ch. 17* Boucher. 
. ^ Lord Raymond's Rep. v. i. p. 743. 

This is not now law in England ; the holder is at liberty to 
receive a partial payment from the accepter or any of the other 
parties on the bill, without injuring his cl^m for the balance 
against ai^ of them, Chitty, 297* Walwyn v, St Quintin, 1 
Bos. and Pul. 652. 
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ment, was found not to liberate the drawer mtA 
indorsers, and was tnatted as a drciimstance en«- 
Taking tirely immateriaL'^ Biit if the holder of a bill 
^^ for value, compounds with an accepter without 
JJ*2nSf°**^^ consent of the other parties, he forfeits his 
right of recourse against them, upon very just 
principles ; for taking a sum in part payment is 
a very different thing from accepting of a cer- 
tain sum of money in complete satisfaction of 
the debt, which would deprive all the other par-, 
ties of the right of resorting to him afterwards.* 



» Fac Coll. No 56, p. S8. and No 73, p. 112. Mor. 160S.— 
12tli May^ 1783/ Journals of the House of Lords. 

■This applies only to a discharge of the accepter under s 
private composition-contract. It is settled, that the taking off 
a composition, proposed under the bankrupt statute, from a priiH 
cipal debtor, does not discharge the cautioner, (Bell's Comm* 
II. 508,) and there seems to be no reason to make a distinctioiiy 
on this point, between the case of these parties and that off the 
different obligants on bills. A holder is, without doubt, safe 111 
taking the composition from the accej^, when it has becB 
carried through by the other creditors, without his concorreneB* 
If his concurrence be asked, and he think the offer Teasonafali^ 
he ought, before signifying his assent, to intimate his intentioft 
to the other obligants, that they may have an <^portuiiity ef 
stating their oljections to the offer. If the olgec^ioiis ttattd 
appear to him not to be well founded, he ought, before wmeatiiBg 
to the offer, to require the other obligants to pay the debt them- 
selves, so that they may prosecute their relief against the bask- 
rupt according to their own views, 'f^ing their nuJdng pay* 
ment, the holder is at liberty to act accenting to the best or hit 
discretion, in accepting or refusing the offer of compositioB. 
Bell's Comm. ib. 

But it has £u>ther been decided, that a creditor's active con- 
currence in an offer of composition by the principal debtor, 
though without giving notice of his having so concurred to a 
cautioner, does not free the latter. Whitelaw and Kirk v. SteiiM, 
SOth May 1814. Fac. Coll. In this case, Whitelaw and Kirk 
had granted a letter of guarantee to the Steins for tt)^ price of 
whisky to be furnished by them to John Small. Both SmalU 

S 
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In the same manner/ the receiving of a bond, or 
any other security in satisfaction of a bill, ought 
to operate as a discharge to the other parties, if 
they have not consented to the measure.'' But 

and Whitelaw & Kirk failed^ and the Steins accepted of a com- 
position of 2s. in the pound on the price of the whisky fiirnished^ 
offered by the latter. After the first instalment of this compori*- 
tion was paid, W. & K. learned that the Steins had agreed to a 
oomposition of 6s. per pound oBPered by Small, without having 
aikea their assent, and on that ground they suspended a charge 
for payment of the remaindar of their composition. But the 
Court found that the Steins, by what they nad done, had not 
kwt their claim upon the cautioners. Lord Meadowbank^ who 
stated the opinion of the majority of the Court, placed the de* 
dnon on this ground, — that the statute baring conferred on. a 
CTtditor the free and discretionary power of assenting to a com- 
position, neit^tf a cautioner nor the Court is entitled to can- 
vass the motives by which the alitor has been guided. Mr 
Bell, t6. note ^ thinks that the judgment stands entirely on 
another principle, r\z, '' that the co-obligants must either pay 
die debti and take their own relief, or must be held to have 
gfaren tip their discretionary power of doing the best for pay-^ 
meot, to the principal creditor." A prudent creditor will take 
oare to avoid questions of this kind, by communicating with the 
oAer obligants, before assenting to an offer of composition. 
- The concurrence in a discharge to the bankrupt is considered 
by Mr Bell, Comm. II. 469> to be in a different situation from 
tte assent to a composition, because it is a gratuitous interfe* 
nsee with the co-obligant's right of relief; and the assent of the 
oe^ibligants ought therefore to be obtained to this step. 

^ Chitty, 29s. This will not happen unless additional time is 
pivoi by the holder to the accepter, or any of the other obligants, 
■y tile terms of the new security, which, it is held, the holder is not 
tnlltled to give, to the prejudice of the other parties, and without 
ikmr consent. It was so decided in Flower v. Pringle, ISth Dec. 
1729i Mor. 1^60, in which, among other objections by a drawer 
to an action of recourse against him, he allegra, '* that the possess- 
er of the bill had voluntarily prorogated the term of payment to 
the accepter, by drawing a new bill on him for a larger sum, 
(including the bill in question, after it had been protested), pay« 
able at SO days' sight, by which he had innovated the debt, and 
seiiounced recourse against the drawer." The Court sustained 
the defonce, '^ that the pursuers did not duly intimate to the de- 
fender, the non-payment and protesting of the defender's draft 
(m' Scott; and also sustained the otJier ^ence, that the pursuer 
had drawn a new bill for a greater sum, wherein it was acknow- 

M 
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if the bill has been duly negotiated, an assigna^ 
tion to an infefltment, taken by the hcdder in se- 
curity, will not bar his action of recourse once 
established by the due negotiation.^ 
?*^J^ When a foreign bill is drawn, payable in a 
J^^ll^^ foreign country in foreign coin, the value of 

I 

Mged the smaller sum was included^ and had prorogated jihe 
terin for paying the said last bill> beyond the term at which the 
firs^'liill was payable^ and found he had thereby lost his action 
of recourse." The principle on which this rule is fiiunded (a» 
stated by Bayley, J. in Claijdge t;. Dalton, 4 M. & S. 232^) is, 
'f that the holder^ by entering into a binding engagement to 
give time to the accepter^ renders him less active in endeaTOur« 
ing to satisfy the bill than he probably would otherwise be^ if he 
continued liable to an immediate action at the suit of the holder ; 
besides, if a holder agree to give indulgence for a certain period 
of time to any one of the parties to a bill, thi» takes away his 
right to Gallon thatparty for payment before the period expires^ 
and not only to call upon him, but on all the intermediate par- 
ties ; for otherwise, if he were to oblige them to pay the bill, they 
could immediately resort against the very person whom the holder 
has indulged, which would be inconsistent with his agreement/'- 

It follows therefore, 1. That additional documents or securi- 
ties may be safely taken from any of the parties, provided no ad- 
ditional time for payment is stipulated. — Chitty, 297- 2. A mere 
Qeglect to pursue active measures for recovering payment is of na 
consequence. Nicolson v. Morrison, post, note p. An agreement 
to give time to one of the parties can be pleaded on only by those 
who would have had a claim against that party, had they been 
compelled to pay the bill ; for instance, such inaulgence to an in- 
dorger will free all posterior indorsers, but will not free any of 
the prior parties, Chitty 298 ; nor will such indulgence to one of 
several accepters free the rest. Ihid. 293. But where the bill 
was known. to the holder to be an accommodation for the bene- 
fit of the party, to whom indulgence is given, this may free 
the prior parties. Bayley, 273. 

' An agreement merely, " not to press the accepter" was how- 
ever held not to discharge the drawer. Walwyn v. St Quintin, 
1 Bos. and Pul. 652. An obligant on a bill may lose the bene- 
fit of an objection on this ground, by expressly departing from 
it, after he was aware of its existence. Stevens v. Lynch, 12 
East, SS. And he is not entitled to found upon it, if the bill 
was an accommodation for his own benefit Collott v. Hiugh, 
3 Camp. 281. 

P 1711, Nicolson a. Morison, Diet. v. 1. p. 101. Mor. 1552* 
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i«1iich is depreciated by the government of that 
country, the bill is payable according to the 
value of the money at the time it was drtiwn.' 
When payment is made by a draft on a banker, 
if the person receiving the draft does not use 
due diligence to get it paid, the person from 
whom he received it will be discharged^ — but 
flbt otherwise, unless the holder expressly agreed 
to run all risks ; and in England it has been de- 
cided, that the act of writiug a receipt in ifull 
will not be evidence of such an agreement/ The 
s&fest plan, undoubtedly, is not to part with the 
Wll till the draft be paid." A bill or note was 
granted for the price of rigging a ship ; the 
granter afterwards drew a draft for the amount, 
payable to the dreditor to whom he had granted 
the bill. The creditor, finding little chance of 
getting payment of the draft, pursued his debtor 
in the original bill or note, and an action was 
sustained on it.* A draft, given by an accepter 

on another person, in payment of a bill which 

- 

^Chitty, 286. 

' Chittv% 287. It was^ however^ since decided^ that a banker 
having a bill remitted to him to present for payment, was justi« 
fied in giving it up on receiving a check for the amount on 
another banker^ although the check was dishonoured. 6 T. R. 
12. — Manning, p. 92.— A. 

But this was departed from in a subsequent case, in which 
Lord £Ilenborough held^ that the drawer and indorsers would 
be discharged, if the check was not paid, because they have a 
right to insist on the production of the bill, and to have it de« 
livered up to them on payment. — Chitty, ibid, 

' Mar. p. 21. If, by delay arising from the hon-pajrm^nt 
of the draft, the dishonour of the bill is not intimated to the 
drawer and indorsers in due time, it does not appear how an 
objeetion on this ground, on their part, could be answered by 
the holder. 

* Oswald a. Grordon, Forbes, Dec. 511. Mor 11,521.. 
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was delivered up to him, does not prevent re* 
course upon him as drawer of the drsift, if it be 
duly negotiated and not paid." 
itMipton On payment, the bill is generally delivered 
^ up ; but it is not well ascertained whether the 
person papng can insist for a separate receipt or 
not. It appears but just, however, that a receipt 
on the bill, which needs no stamp,"" should be 
given, if demanded. When the biU is paid by 
an indorser, it is necessary that he have a receipt^ 
to enable him to cerate his recourse agamst the 
accepter and previous indorsers ; which receipt 
is usually taken on the protest, and entitles him 
to registrate the protest, and to proceed with di- 
ligence in his own name."" A biU, having upon 
it a receipt for payment in general, is presumed 
to have been paid by the accepter. 
Cftie of Young accepted a bill drawn by R. Steel & 
«. Young. Co., payable one hundred days after date, which 
the drawers afterwards discounted with the Fal< 
kirk Banking Company. When it became due, 
it was retired by T. Steel, one of the partners of 
Steel & Co., who took a receipt from the cashier 
of the Bank in these terms : — " Received pay- 



*» 1715, JohnstOD a, Murray, Bruce, No 48, p.6l. Mor. 1556. 

Money transmitted by a debtor, at the request of the credi- 
tor, through the post-office, is at the risk of the latter, proyided 
1^ former establishes, satisj^ctorily, that the letter was put into 
the post-office. Cuming v, Marshall, 2l8t Dec. 1752, Mor. 
10,095. The officers of the post-office are not responsible for 
m)iney abstracted from letters, where no blame is imputable to 
them as individuals. Farries v. Elder, &c. Slst June 1799^ 
Mor. 10,108. 

▼ 2Sd Geo. in. C. 49, § 4, 7- 44th Geo. III. c. 98, § 2, S. 
55 Geo. III. c. 184. Schedule, part 1, tit. Receipts. 

^ 12t]i Geo. III. c. 72, $ 48. See ch. x. 
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iaeni of the withih." T^ ^ Steel died soon after ; 
iffid the retired bill haying been found in his re- 
positories, it was assigned by R. Steel, his part- 
nsr, to Ferguson, in security of a company debt 
Ferguson raised an action for pajrment against 

• 

Hfoung, the accepter, who pleaded^ that he had 
fq^ into the hands of T. Steel the money with 
M^hich he had retired the bill ; and, in support of 
til&s allegation, he founded on the nature of the 
Moeipt granted by the Bank^ contending, that 
^wherever a bill appears with a receipt on the back 
'4drit in general terms, not mentioning by whom 
it was paid, the presumption of law is, that it had 
been retired by the accepter, the proper debtor, 
w at least with his money. The Court sustain- 
ed the defence/ 

But, as has been already mentioned, separate 
receipts for partial payments of a bill, will not 
militate against a person, 'to whom the bill is af- 
terwards indorsed J 

i Payment, when made by the. accepter, ex-Efifeetiof 
tinguishes his obligation to the drawer, and theK""' 
drawer's obligation to the payee. If the accepter the parties. 
was indebted to the drawer, the payment afB^rds 
him a good ground of compensation, or set-off, 
against that debt ; if he was not, he has an action 
against the drawer e/v mandato* for re-pa3ntnent 
of the sum advanced by him on the drawer's ac- 

• 1 . , , , > ■ 

* 179s, Fergufion a. Young, Fac Coll. No SO, p. 175. Mor, 
1488. Chitty, 304. 

y 1714, Fairholm a. Coqkburo, Mor. 1506. 

> Stair, b. 1. 1, 11. § 7* — Poth. n. I61. 97* When an accepter 
founds on a biU in his hands as having been retired by him, he 
must be prepared to prove, if required, and if there is no receipt 
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oount, besides a reward for his troable» which is 
called commission-money/ One of the accepters 
of a bill having paid the amount, was foiind en- 
titled to re-payment from the drawer, though the 
latter alleged that he never meant to draw upon 
him, his name having been got added to the bill 
by the other accepter without .his knowliedge.^ 
With regard to all the other parties, the .accep- 
ter is ccMisidered as the original debtor, and the 
hdlder is in all cases entitled to insist against 
him in the first* instance.. Where the bill does 
not expressly bear value in the hands of the 
drawee, a presumption seems to be received by 
our practice that he is not the drawer's debtor, 
and consequently an action of recourse is com- 
petent to him against the drawer for repayment ;« 
where it does bear value in his hands, the pre- 



on it by the holder^ that it was at one time actually in circulation 
after acceptance. Pfiel v. Vanbatenbergy 2 Camp. 439* Action 
by accepter, on the ground of having accepted and paid several 
btUs for defendant's accommodation-— bills produced by plaintiff 
receipted in the usual way (without signature). Lord £llen- 
borough held it must be shown, that the bills were once in cir- 
culation after acceptance. They might have been left for acc^t- 
ance, and accepter refused to return them, and the receipts made 
no difference, unless shown to be in the hand-writing of defend- 
ant. Not till lulls proved out of plaintiff's possession accepted^ it 
would be presumeu they had been got bacK by p^^ent. 

• Ersk. b. 3. t. 2. § 30.— Poth. n. 86, 87. After a bill has 
been paid by the accepter, it is for ever extii^ished as a voucher 
of debt, ana if it shomd be attempted to put it a^n into circu- 
lation, it will be a nullity in the hands of the receiver. Chitty, 
130. The last stamp act, § 19, imposes, besides, a penalty upon 
the receivers of such biUs. See also p. 153, note. 

t> 1712« Wilson a. Mackeniie, D. Forbes, p. 512. Mor. 1481 
and 1531. 

*1711> Cunningham a. Agnew, Diet v. 1. p. 99. Mor. 
%S9l* Wilson a. MacKeniie, ibid. See sup. p. 1S3. 



6Ufmpti<m thenoe arising tiiln only be removed by 
the writ/or oftth df the drawer.^ Where a Wlis 
Boceptkd and paid, for or upon' account of a. 
third person, no action of recourse lieB against 
the drawer at the instance of him who made the 
payment; as, by accepting the bill, he followed 
1^ fidth and j credit, not of the drawer, but of 
the person for or tipon whose account it was 
drawn.* ' Few persons drawn upon, who are not 
in the possession of the drawer's funds, venture 
id accept iahd pay a bill, till they have suffered it 
to be protested against themselves for non-ac- 
ceptance, after which they may safely accept and 
•p^, M^jpra protest, for the honour of the drawer; 
which preserves their right of recourse free from 
diallenge. 

- Payment supra protest, may be made not Payment 
only by the persons mentioned in the bill, but IX* ^"^ 
by any other person, in honour of the drawer or 
the ihdorsers. He^wh6 pays a bill of exchange 
supra protest, acts for the benefit of all concem- 
ftd, and therefore, has not only an action against 
the person for whose honour he paid, but is en- 
titled, Jt^r^ singularly to an action against all 
the other parties who are liable to that person/ 

^ 1793, Wallace a. Barrie, Fac. Coll. No 79, p. 174. Mot. 
14iB4. See also Ajrthur a. Oldcorn, 1717, Bruce, No 51, p. 
69- Mor. 1482. See p. 77, note ». 

* Poth. n. 105. Beawes, n. 124. 

f SaY^ torn. 2. ch. ix. § 10. Poth. d. I71. BeaWes, n. 48. 
54. Mar. 128. But his claim will be subject to all the ob- 
jections which were competent against the party for whose bo- ' 
nour he pays. Bayley, 263. Thus, if the nrst accepter had no 
jfimds of the drawer, this plea will be availaUe to hiin, against 
the person paying mira protest, for the*4n|wer^s honour. Ex 
parte LamwBrt, IS Vesey, 179. 
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^^M^i^aIhU hos been «^p1;^/dmplyf. the m^p^ 
&c, cannolf pay inflioiumr of m indorser, heeanse 
^*^*"' ,|ie is already bqupd ^q bim; but if he ha9;ae^ 
tn^ ^ic^pted withoujb having, ^ffectft of the draiii^iidii 
Jbis hands^ he nii^y suffer ti^e biU to :be protested; 
mid.llien pay supra protest,^ so as to seoare tfaif; 
ji^course against the drawer. No^peraoa* shoiftld 
^y in honour <^ another^ before i the faiU hkR 
l^n jprotested for nou-payment ; ia which {mo- 
|est» ;9r in a sepapralbe instrument, must be ex^ 
pressed for whose honour he has paid, tfXkd th^ 
fiature and quality of the payment, rotherwis^ 
^cour^e will be lost against him for whcmi 
jpaym^t was made^b If, however^ aailQeepte}: 
fitipra protest, for the hcxiour of the drawer, or 
indorser, receives his approbation of the . accept^ 
fmce,/he may freely pay the bill without a pro- 
p^ ^^' ^^ f^^ non-payment/ JSe who pays a bill Bty^a 
protest, is bound to give the same timdy notifii> 
x^tlon of the dishonoiur to the other parties, as 



^ Beawes, d. 51. Cbitty^ S20. Sav. torn. 2. eh. ix. $ 11. 
Poth. n. 114. 

' *» Beawts, n. 5S. Mar. 1^8. 1703, Carstairs a. Paton, 
iDalmo^eji No 40. p. 51: Mor. 151^8. Poth. n. 114. cofi/roL^ 
^ Beawes^ n. 48. Chitty, 321. In Hosire and another , v. 
Xi^zeno^e a^ another, lo East; 391, it appeared that ac- 
-eeptance by the drawees had beoi refused, but the bills had 
been afterwards accepted by defendant, for the honour of the 
first indorsers. The accepter^defended thb action on the ground 
that there had been no presentment for pa3rment, and protest; 
against the original drawees. The Geurt of King's Bendi sus- 
Ififned this defence, on the ground that the obligation qf an ac- 
i^fptor supra froMt is cond&ional, and that there was a chanc^ 
that funds might, huve ccnne into the hands of the original 
drawees, before the time of payment. 

.When a bill has been accepted ^pm protest, it is unne- 
cessary for the aooeptiBra also to pay it supra protect. Forbet> 
:|^1.2. 
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the Judder is in dther cases ;^ for^ were ni6tf> tbe Paymtnt 
sjBixie strict&ess of negotiatiaa observed, the.|i6Ei% tX^ ^^ 
sonr^foi: whose honotir he paid would be it!tia 
mbxm situation than if he had not ftt)aU inter* 
lertd.V lid as al|:eady observed, payment be 'nmde 
finr tbd honqur of the drawer, the pieiison payjfog 
faasfvelief against him, but not a^lnst the dti^ 
dorsers ; if, for the honour of an; indorser, he ims 
relief not onlyciagainat ! that indorseif, biit agaiiist 
s31 the previous itadorsers, but not against Sub- 
sequent ones."" ' . T Tf 
• When payment of a bill is made^ tiief dtxxKPreMUDp. 
dsent is usudly delivered up to the defatokv or]^JSi«t. 
to the perscm by whom it has been paid; mid as 
Imig as it remains in the creditor's custody, it is 
(Hresumed unpaid. A bill with a receipt for the 
tontents, written and subscribed by^tbe creditor, 
and found among his papers after his death, will 
notexoner the debtor; because, in iaw, tiie re^ 
ceq>t isi .presumed to have been written with the 
expectation of payment, spe numerandcd pects^ 
moi ; and, not being dddvered, the presumption 
isii that it was liot ^ paid."* Payment, however, 
may, in certain cases, be presumed from circuqi- . 
stances^ though the bill be unreticed. ■•> 
^ ^ Fraser granted a promissory-note to Boog, who 



* 1743, OchterloDy a. Hunter, Diet. v. 3. p. 89. Mor. 

1567. ' 
^ Poth. n. 114. Say. torn. 2. eh. is. Max*S. 
"> Beawes, n. 57. Sa^. ibid. Kyd, p. 155.- 
» 1709, Cochrane a. Pringle, Diet. v. 2. p. 269. Mor, 

12,714.. 
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lived five yefltrs and ten months after it8 date in 
1780, without having made any daim upon it 
Action, however, was taised by Russell and other 
trustees of the heir of Boog. The defender 
stated a variety of circumstances, from which it 
Bffjpeared that the debt was already paid; and 
the Court found, there was sufficient presump^ 
tive evidence, that the note had been paid (m* ac^ 
counted for by the defender to Boog.'' 

Prior to the introduction of the statute of K^ 
mitation, payment of an old bill bearing to be 
for rent of land, was presumed, from three con- 
secutive discharges of rent in a posterior tadc 
having been granted, the last of which discharged 
aU precedings.p When a bill accepted by two 
persons is retired with a blank indorsation, and 
is afterwards found in the custody of one of 
them, the presumption is, that both have con- 
tributed equally to the payment**" 
Bcmedy in It may be here proper to observe, that when 
roneww'' payment of a debt not truly due, is made by a 
WTBomt p0f gou^ either through mistake or ignorance, he 
is entitled . to an action against the receiver for 
r^ay ment And as the right to this action is 
founded on equity, redress is . competent, whe- 
ther the payment arose from a mistake in point 
of fact, or in the law with regard to it' Thus, 



i 



« 1788, Russell, &c. a. Praser, Fac. Coll. No 21, p. 36. Mor. 
11,390. 
P 1744, Karnes a. Anderson, Diet. v. 4. p. 120. 
9 1728, Campbell a. Cockbura, Diet. v. 2. p. 152, Mor. 1 1534, 
^Ersk. b. 3. US. §54. 
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a cautioner in a bond having paid the debt, and 
next day discovered that he had become free, by 
the lapse of the seven years, to which cautionary 
obligations are limited by the act 1695, c. 5 ; he 
was found entitled to repetition (repayment) 
from the creditor ;" and in a judicial ranking and 
sale, a creditor who had obtained a total prefer- 
ence, was found liable to repetition, upon its 
being afterwards discovered that, as to a certain 
part of the debtor's lands, his security was null.* 
Upon the same principle, if a person under a 
misapprehension of facts, or of the law arising 
out of them, has paid a bill which he was under 
no obligation to pay ; as, for instance, where the 
party to whom he paid had been guilty of ne- 
glect in negotiation, which, had the bill not been 
paid, might have been a good ground of refusing 
payment, he will be entitled to recover the sum 
so paid upon an action of condictio indebiti."^ 



• 1778, Carricka. Carse, Fac. Coll. No 41, p. 70. Mor. 2931. 
.,1179^, Keith a. Grant, &c Ibid, No 1. p. 1. Mor. 29S3. 

« 1792, Batchin a, Orr, Diet. v. 3.^ p. 87. Mor. I619. But 
in these circumstances, the person making the erroneous payment 
win have no claim for indemnification against any one^ out him 
to whom he made the payment. See Boscoe v. Hardy, quoted 
in ch. yiii. (See List of Cases.) 
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When a bill of exchange is presented for accept- 

5^^JJ^ance, or payment, and refused, it ought imme- 
diately to be put into the hands of a notary- 
public, and protested, and intimation of the dis- 
honour given to the drawer and indorsers, which 
secures the holder's right of recourse against 
them. " The protest is a formal step of diligence 
wluch cannot be dispensed with, or the want of 
it supplied by witnesses or oath of party, or any 
other act' It ascertains that no improper delay 



• Stair, U 1. tit. 11. § 7«-— SaF. torn. 1. liy. S. ch. vL^Edit 
de Commerce, tit. 5. art. 10. 

It has been already stated, that if a bill is on an improper 
stamp, a neglect of the roles of n^tiation will not injure any 
daim^ which the holder has against the other parties, independ- 
ent of the instrument. In what cases want of funds in the ac- 
eepter^s hands will excuse the omission of a protest^ see ch. VIII. 
But it is not safe to omit the protest of a foreien bill in any 
case, because it may be doubtful how fax a foreign court will 
admit the exceptions, which are allowed in this country. Chitty, 
«16. ^ 

In £ng}and, a protest is not absolutely necessary on the non- 
acceptance or non-payment of an inland bill or promissory-note, 
which arises from a difference between them and foreign bills at 
common law. The latter being regulated by the custom of mer- 
chants> a protest has alwap b^ considered necessary to entitle 
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took place in negotiating the bill; that it iwiUB 
duly presented by the holder ; that acceptaneeii 
or payment, was refused ; and that the holder re^ 
serves his right of operating relief against the 
other parties concerned' Protesting is. not nci 
cessary to entitle the creditor to an action upon 
an accepted bill against the accepter/ as the w* 
cepter has nothing to do with tiie negotiation of 
a bill, and action is always competent against 
hini, whether it be protested or not ;** but with^ 
out that formality, the holder cannot have the 
benefit of summary diligenc e. - 

Protests vary in their form in different couh- Fomi or 
tries, but they should always be conformable to^"'****' 
the custom of the country where they are made, 
and executed according to the laws and usages 



tbe holder to recourse against the drawer and indorsers. It 
was held^ on the other hand, that inland bills could not be pro- 
tested at common law ; simple notice of dishonour only was re- 
quired. But it was at the same time a rule of the common 
mr, that^ without a protest^ nothing could be recovered on bills 
of any description^ except the principal sum. The statutes 3 
and 4f Annexe. 9, § 4^ and 9 and 10. W. III. c« 17> to remedy 
this defect, allowed a protest on the non-acceptance or non- 
payment of inland bills^ which were for the sum of L.5 or up- 
wards, and were payable within a limited period after date, and 
ibtpressed value received^ on notice of which |m>teBt being 
given, the holder was entitledto recover principal, interest, and 
chai^ges. It is still, however, optional to the holder io^ protest 
or not, as he chooses, and the want of a pi^otest doe» not injure 
his claim for the principal sum. . 

In Scotland, no diiierence has ever been observed between 
foreign and inland bills in this respect, protest heiag equally iie»- 
cessary to entitle the holder of either to pursue recourse against 
the drawer and indorsers, even for the principal Aum. Fei^ison 
& Co. V. Belsh, 17th June 1803, Mor. App, to Bills, No 1& 

*Molloy, b. ?. c. 10. § 17. 31. 

* See ch'. x. 
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there practised.d In this country, a protest, in 
order to its being received in evidence, must be 

Sttnnp. written on paper stamped with a proper stamp, 
the amount of which at present is three shillings^ 
by the 44. Geo. IIL c. 98. § 8.^ 

In every protest, the bill, and all the indorse- 
ments; if there be any, must be transcribed ver* 
batim, and prefixed to the instrument, and the 
reasons specified why the bill was dishonoured 
or protested.^ All bills ought to be ^x)tested for 
non-payment on the last day of grace, if they are 

Wboim not duly paid. A bill cannot be protested against 
the accepter on the day of payment y^ but the 
protest must be taken within the three days of 
grace ;i» and where a bill was protested on the 
day after the last day of grace, recourse was re^ 
fused, though no damage could be said to have 
arisen by delaying the protest' When the last 



^ Poth. n. 155. — ^Boadier, n. 1463. 
For the form of Prole8t% and of the Aooeptaiioe Mpra pio- 
tert» aee Appendix. By 55 Geo. IIL di. 1S4, achcdok^ put L 
the foUowing stamp-dotiei are sobstitated for that mentkned 
in the text : — 

Protest of any bill of rxdiange or proniisHMry-note» for any 
lun of money 

Not amoonting to UM), ... LX) S O 

AmoantingtoL.20»andnotanKMUitii^loL.100, O S O 

L.100, L.500, 6 

■ L.500» or npvards, O 10 O 



' Act l6Sl.--Ord. deCom. tit 5. art. 9. It is not 
arr in Scotland to state the reason of refusal. The statute re- 
tpgiirfs onlr the prefixing of the bifl. 

> 1788/Charie8 a. Slnrrii^, &c. Diet r. ^ p. 84. Mor. 1^14. 

^ 1751, CruidEshanks «. Mitchell, sUdL p. 83.— 1576. 

^ 1758, Tod a. Maxwell, Fac. ColL No 123. p. 228.— 1583w— . 
1731, Mackenzie c Ur^uhart, Diet t. 1. p. lOa — 156l. The 
also dfcidfd in British Linen Ca r. Hepburn, 19th 
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day of grace happens to be Sunday^ the IhU 
mu3t be protested on the day preceding ; and m 
hill protested on the day following was found 
not duly negotiated.!^ 

When a bill of exchange is, by contrary winds, 
(QT any other accident, detained jso long on the 
Way, that the time of payment is expired, the 
In^der ought, immediately on its anival, to de- 
mand payment from the drawee, and, in the case 
€|f refusal, protest it for non-acceptance.^ It ap- 



May ld07^ in which the notary's derk presented and noted the 
bill on the last day of grace^ in the notary's absence. He pre- 
sented it again himself the next day, and made out a protest ; 
but it was found to be too late. 

It is laid down by Erskine, B. III. t. 2. § 33, that the protest 
may be t^en on any one of die days of grace, and in the report 
of Charles v, SkirviDg^ sup. it is stated^ that an opinion to this 
effect was delivered from the Bench : This is the general un- 
derstanding in Scotland ; but as an accepter is allowed till the 
latt day of grace to pay^ it would not be safe to protest the bill 
till that day^ unless^ perhaps, when pajrment has been unequi- 
Focally refused by him on one of the other days oi grace. In 
England, presentment for payment and protest on the second 
day of grace, when the third is not a day of public rest, is a nuU 
UtF. Wiffen v, Roberts, Esp. 26l. Bayley, 200. 

^ 1786, Smith & Payne a. Laing, Arthur, & Co., Diet. v. 5. 
p. 83. — Mor. 16 12. In this case, the bill was drawn and ac* 
c^ted in London, indorsed to Laing, Arthur, & Co., in Scot- 
land, and afterwards to Smith & Pa3^e of London. In the 
ditcusdon of a suspension at the instance of Laing, Arthur, Sc 
Co., the question turned upon this, — whether the bill was, in a 
qnestion with the suspenders, to be considered a foreign or an 
JUiglish inland bill, which last requires no protest except to en- 
able the holder to recover interest and charges ? The Court, by 
finding that there had not been due negotiation, decided that the 
bill was foreign. 

In England, a protest for the non-payment of an inland bill 
cannot be made until the day after it has become due* Stat 9 
&10. W. 3. c. 17. § 1. 

1 Molloy, b. 2. c. 10. § 27. The holder's recourse will not be 
lost in such cases, provided he take these steps wiihoiit dday. 
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pears, too, that a bill payable at a day certain, 
need not be protested till the last day of grace, 
when a protest for non-payment may at once be 
taken, without any previous protest for non-ac^ 
ceptance ;°* though, as before observed, a protest 
toi non-acceptance, is, in general, advii^able^ if 
not necessary." A protest against the drawer erf* 
a bill not accepted, for exchange, re-exchange> 
cost, damage, and interest, was found equivalent 
to a protest for not-payment ; though no mention 
was made, in the protest, of non-acceptance or 
non-payment.*" It is not likely, however, that 

Bell, 1. 325. Chitty, 223. Patience v. TowDly, 2 Smith, 223, 
where a bill drawn on Leghorn could not be presented in time, 
owing to the state oi the country ; it was held, that the holder 
might recover, on evidence of the impossibility of presenting the 
bill at Doaturity. If a person take a bill on the eve of its be* 
coming due, he is bound to use every diligence to present it to 
the drawee on the day of payment. Anderton v. Beck, 16 East^ 
S48. Plaintiff had received, in Yorkshire, on 26th December, 
a bill payable in London on 28th. He kept it till the 29th, 
and then sent it to the Lincoln Bank, who forwarded it to Lon- 
don without delay ; and it was presented for payment 2d Jft- 
nuary, and dishonoured. The Court held, that as plaintiff 
submitted to take this lull, he was bound to use due diligence 
in presenting it^ and that he was guilty of laches in keeping it 
from the 26th to the 29th. 

^ 1749, Jamieson a. Gillespie, Eilkerr. No 23. p. 87- Mor. 
1494 & 1579' But though the holder is under no obligation 
to present a bill, payable at a time certain, for acceptance, yet 
if he actually do so, and acceptance is refused, he must protest 
the bill, and give notice of the dishonour to the other parties, 
under pain of forfeiting his recourse. Bell's Comm. I. 321. 
Chitty, 197. Blesard v. Hirst, 5 Burr. 2670. Goodall v. Dol- 
]ey, 1 T. R. 712. If the bill remain in the holder's hand till 
the time of payment, he is not bound, after a previous refusal of 
acceptance, to make a second presentment to the accepter for 
payment, and take a new protest, De la Torre v. Barclay, 1 
Starkie, C. N. P., 7. Chitty, 232. Bell's Comm. 1. 657. addenda. 

" Ch. iv. p. 105, et sea. 

* 1699> X uille a. Richardson, Fonntainhall, vol. ii. p. 64. 

6 
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this would be sustained in the present day, when 
a compliance with the strict rules of negotiation 
is more rigorously exacted.^ 

Protests for non-acceptance maybe taken by By whom 
any person who has the bill in his hand, against tobetaken. 
the drawee, either at his dwelling-place, or, if he 
be dead, at the house where he last resided ; but 
protests for non-payment must be taken by the 
person entitled to receive the money, or by some 
person duly authorised by him, either at the 
place of payment, if any place be specified ; or, 
if no place be specified, then in the personal 
presence of the accepter; or, if he cannot be 
found, at his ordinary place of residence.^ And 
the instrument of protest must be drawn up and 
extended under the hands of a notary-public 



P A protest was sustained, which did not specify that the bill 
was presented at the place of payment, but only that it was 
rftt/^ presented. Commercial Bank v, Hannah, 24th Feb. 1818, 
Fac. Coll. But when a particular place of payment is men- 
tioned, it is not enough that the protest bear to be taken in the 
town, within which the place of payment is situated. M^Kenzie 
V. Urquhart, 1731, Mor. 1561. 

An objection to a protest, that it was taken at the instance of 
a bank with which the bill had been discounted, and after- 
wards extended in name of the chargers who had paid it to 
the bank, was repelled in Mackie & M^Omish v, Hilliard & 
Co., 15th June 1822, Shaw and Dunlop's Reports, I. 499. 

^ The doctrine contained in this passage relates to the per- 
sons cHtitled to present the bill for non-acceptance or non-pay- 
ment, as to which see ch. iv. and vi. In protesting, a notary- 
public, authorised by the possessor of the bill, must have been 
present, or must make a second demand of acceptance or pay- 
ment, in presence of two witnesses. See note \ 

' The notary ought to be an impartial person, not an active 
partner of a bank holding the bill. Farries t). Smith, 9th June 
1813, Fac. Coll. 

If there be no notary in the place where the bill is disho- 

N 
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NoiiDih It is customary, in demanding paymeAt of ii]-» 
land bills or notes, for the notary to make a 
minute on the bill, of the day, month, and year, 
and to subscribe his initials; which is called 
noting. But noting, as distinguished from a 
protest, is unknown in law, and is merely a pre* 
liminary step, from which the protest can be 
afterwards at any time extended. No noting of 
foreign bills can take place ; for the protest must 
be instantly made out, and transmitted, with 
notice, and as evidence of the dishonour." 



soured^ the protest may in England be made by any substantial 
person of that place, in the presence of two or more witnesses. 
Chitty, ^17* This practice has never been recognised in Scot- 
land. 

' It is sufficient to extend the protest on an inland bill at 
any time before a judicial payment is made, Chitty, 218 ; and the 
law seems to be the same also with respect to foreign bills. Bay- 
ley, 217> 8ay8> ^^ A foreign bill should be noted for non-acceptance 
or non-payment, on the day on which acceptance or payment is 
refused ; but it VFOuld seem 'that the protest may be formally 
drawn up at any future period, provided that, in the event of 
a suit, it be drawn up before the commencement of such suit." 
See Chaters v. Bell, 4 £sp. N. P. C, 48, in which a foreign bill 
became due on 24th, April, when it was noted for non-payment. 
The protest was not extended till 14th May, and an action was 
afterwards brought. Lord Kenyon said, " he was of opinion, 
that if the bill was regularly presented and noted at the time, 
the protest might be made at any future period ;" and the case 
coming afterwards before Lord Ellenborough, his Lordship ex- 
pressed his concurrence. — Brown & Co. v. Hutchison Dunbar, 
8th December ISO?. Mor. App. to Bill, No 21. A bill, drawn 
and accepted in London, was indorsed to Dunbar of Edinburgh, 
who indorsed it to Brown & Co. of Leeds. It was returned 
upon the latter, dishonoured and noted. They immediately 
intimated the dishonour to Dunbar, and added, that ^' not being 
protested, we have returned it to our bankers, to have the need- 
ful done." In a suspension, the Lord Ordinary '^ sustained 
the reasons of suspension ; but on a reclaiming petition and 
AUtwen, the Court were clear that the noting was sufficient ne- 
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When the days of grace are Expired, before Effect of 
diligence can be used against the acqepter, a^S^jT' 
where a bill is indorsed after the period of pay- 
ment, though the holder does not protest it, h^ 
preserves, as before noticed,* his right of reppurse, 
if he presents the bill for payment, and gives in- 
timation within a reasonable time to the other 
parties, of payment being refused. 

Promissory-notes may be protested by theP'o*^«f 
payee against the granter, and inlan4 bUl?, pay, sonr-notcs 
able to the drawer, may be protested at bifi iprWia- 
stance against the accepter, at any time withip 
9ix months after they are due, so as that sum- 
mary diligence may proceed upon them, against 



gotiation^ and that tbe letter^ s^gmfving only that the bill had 
not yet been protested, left fully to be understood the fact .that 
it had been noted, which is a common practice, the protest being 
a.fiterwards drawn out in regular form. The Court therefore 
altered the Lord Ordinary's interlocutbr,* and sustained the re- 
course against the suspender." 

Where }t appears, however, in an action of recourse, that no 
protest has ever been extended, the English Courts have non- 
suited the holder of the bill. Rogers v. Stephens, 2 Term Rep. 
71^. Gale v. Walsh, 5 T. R. 239. See also Barbour v, Newall, 
23d May 1 823, Shaw's Rep. II. 328. In this case, a protest taken 
in 1811, including several bills, and irregular in other respects, 
was produced. The inferior Court, and the Lord Ordinary, held 
that the bills had not been duly protested, and assoilzied. The 
charger then produced separate instruments, made up from the 
original protest. The Court held, that though an instrument of 
protest might be extended at any distance of time, provided it 
was done from authentic evidence, yet there was here no such 
evidence, and sustained the defences. 

In all cases, the protest ought to be made out and registered 
within six months, for the sake of summary diligence. (See 
eh. X.) As to the point, whether the protest, or a copy, must 
accompany the notice of dishonour of the bill, see p. 284. 

* See sup, p. 191. 
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these partiies ; but where there are other parties, 
recourse upon them will be lost, unless the notes 
or bills be regularly and duly protested in the 
manner above prescribed. 
Tzansfer. A protested bill, after registration, cannot be 
protested transferred by indorsement, but by assignation, 
like other rights ; for no decrees are transmissible 
by indorsation ; and registration is, in the judg- 
ment of the law, a decree.** By the assignment, 
Hie whole privileges competent to the tedent or 
assigner, are vested in the assignee, who is not 
subjected to any exceptions that might be pleaded 
by the accepter against the original creditor in 
thebill.^ 
Nijaiy In protests of bills, it is not necessary, either 
that the witnesses whose names are inserted in 
the instrument should be designed therein, or 
that they should subscribe as witnesses. With- 
out these formalities, the protest, with the bill, 
is sufficiently probative, both against the drawer 
and drawee.w A bill, drawn on a house in Lon- 
don, was found duly protested, though the no- 
tary was not present. His clerk presented the 
bill for payment, and returned with the answer 
to his master, who extended the protest at home. 



^ £rsk. b. iii. t. 2. § 31. This doctrine of Erskine has not 
been confirmed by subsequent practice. See sup. p. 133. 

^ Ibid. The case of Douglas v. Elliot^ Mor. 1515, seems to 
be a decision to this effect. See sup. p. 147 & 148, note K 

^ Stair, b. i. t. xi. § 7. All foreign courts give credit to a 
protest, made out according to the forms of the conn try in which 
It is taken. Chitty, 21 6. 
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and inserted the names of two witnesses, as if 
they were present; this being according to the 
form and practice of London.* A bill may be p^^ <« 

, _ partial or 

protested for non-acceptance, notwithstanding an conditional 
offer has been made of a partial, qualified, or rao& 
conditional acceptance, if the holder does not 
accede to that offer ;^ and, if he do not instantly 
agree to receive it, the drawee may retract. But 
if the holder acquiesces in an acceptance for part 
pf the sum, which possibly may be to the extent 
of the drawer's effects in the hands of the drawee, 
he ought to protest for non-acceptance, as to the 
residue ; and, on receiving the partial payment, 
when the bill falls due, protest for non-payment 
of that balance."" All bills that have been pro- 
tested for non-acceptance, ought also to be pro- 



* 1764, Stevenson a. Stewart and Lean, Fac. Coll. v.iii. p. 90. 
Mor. 1518. The same practice prevails to a considerable 
extent in Scotland, but as yet it has been supported by 
no decision. Mr Bell, on the contrary, observes, that '* the 
notary himself must, according to our practice, make the 
presentment, or be present," Comm. I. 325; and notwith- 
standing the frequency of this custom in England, it does 
not appear to have been expressly sanctioned in any case.— 
Chitty, 217, quoting Mr J. BuUer's opinion, states, that 
'' the demand is the material thing, and must, it is said, in 
the case of a foreign bill, be made by a notary-public himself, 
to whom credit is given because he is a public officer, and it 
cannot be made by his clerk." The practice, however, seems to * 
have been tacitly approved of, from its never having been objected 
to. In Elford v. Teed, 1 Maule & Selw. 28, presentment by the 
notary's clerk appears to have been looked on as sufficient. In 
Leftly V. Mills, 4 T. R. 170, in which a similar presentment 
was made. Duller, J., intimated a doubt whether it was regular. 
These cases were decided on a different ground. 

y Stair, ut supra, 

■ MoUoy, b. ii. c. X. § 21. See sup. p. 115, note ^ 
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tested for non-payment, *rhen th^^y become due.* 

When When a bill h drawn on a person who is eithef 

known. uttkttoWn or cannot be found, it may be prcu 

tested at the market-cross of the toWii in which 

he was described to reside ; and the protest 

should express, that strict search had been made 

for him.^ A bill being drawn, which bore td be 

payable at no certain place, and protested at the 

head burgh of the shire where the accepter had 

his residence, the protest was found good.*" If 

the holder be at a loss to know which of two 

persons of the same name a bill is drawn upon, 

and both refuse acceptance, he ought to protect 

Payment it against both.* When he on whom a bill is 

supra piO" ^ 

test drawn, upon the account of some particular pei*- 
soh, for whom he does Hot Wish to pay it, has 
funds of the drawer in his hands, he ought to 
allow it to be protested against himself, and then 
j^y supra protest for the honour of the drawer 
or indorser.® The reason of which seems to be. 



* Potb. n. 133. Sav. torn. ii. ch. 14. max. 1. Boudier, 
B. 1502. But see sup, note ^, p. 192. 

*» Mar. p. 133. Scarlett, c. xi. r. 13. Forbes, p. 120. 

* 1745, Creditors of GlenditiniDg a, Montgx)inery, Kilkei*. 
{Artrestment) No I6. p. 41. Mor. 1449. The statement in 
the text is erroneous. The Court bad no doubt, that the pro^ 
test so taken was null ; and the point argued in the report is, 
whether the holder bad the power of retaining, till his debt was 
'jKiid, some sheep which he bad poinded, bona Jide^ under the 
erroneous protest. A protest can be taken at the bead-burgh 
bf a shire, only when the accepter's residence cannot be dis- 
ciovercd. 

^ Scarlett, c. xi. r. 14* 

* Sav. tom. ii. ch. ix. § 12. Scarlett, ch. xxxvi. r. 1 9. Mar. 
125. B«awes, n. 121. See ifip. p. 1 83. 
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tfiat the drawer or indorser may thereby be in- 
fefmed of the drawee's sentiments with regaid 
to the person^ for or upon the account of whom, 
the bill is drawn, and that he paid merely for 
the honour of the drawer or indorser. 

Where the original bill is lost, and another when boi 
cannot be had of the drawer, a protest may be 
made from a copy, especially when the refusal 
of payment is not fbr want of the ori^nal, but 
fcMT some other cause/ If no copy has been 
kept, a protest must, at any rate, he taken, in 
which must be expressed the cause of the bill 
not being prefixed.* 

Besides the protest for non-acceptance and non- Protest for 
payment, there is, in England, and some other cun^.**" 
countries, a protest for better security, which is 
usual when a merchant, who has accepted a bill, 
becomes insolvent, or is publicly reported to have 
foiled ; or when the holder has good reason to 
believe it will not be paid ; in such cases, he may 
demand better security ; and, on that being re- 
fused, cause a protest to be taken to that pur- 
pose ; which protest must, as in other cases, be 
notified by next post, whereby the drawer will 
be obliged to furnish further security, or make 



' Kyd, p» 189. Dehers f>. Harriot, 1 Shower, l64. Here a 
HM bill of exchange on Dublin was sent, and lost. A second 
waiB not sent, but a copy only, and a protest taken on it was 
held good. 

K Poth. n. 145. Boucher, n. 14S2. A bill being lost, a de- 
trte fbr payment was given on the simple representation of the 
protest, and the bill declared null, n. 1485. — A. 



\ 



200 OF PROTESTS. 

immediate payment,^ being bound to the holder 
in the same manner as if a protest had been taken 
for non-acceptance. In Scotland there is no in- 
stance of the protest for better security, 
p^cd'on When a bill is protested for non-acceptance, 
protest for. the holder may instantly charge the drawer and 
ceptance. indorscrs for payment, contrary to the custom of 
most other places, where no demand is competeiat 
against these parties, till the bill becomes due.* 
But after a bill has been accepted, summary di- 
ligence can only proceed in the case of non-pay- 
ment. The holder must therefore wait the term 
of payment, and protest for non-payment and re- 
course, before he can make any demand upon the 
drawer and indorsers. If, however, the debtor 
in a bill be notoriously vergens ad inopiam, the 
holder has the ordinary remedy of an arrestment 
in security, which may be issued at his instance, 
and application, by any judge having a compe- 
tent jurisdiction, upon production of the docu- 

h Molloy, b. 2. c. 10. § 32. Mar. Il6. A protest for better 
security does not make it incumbent on the drawer or indorsers 
to furnish better security. The chief use of it is, that by the 
, notice which they thus receive of the probability of the bill not 
being paid, they may be enabled to save the expense attending 
a return of the bill dishonoured, by providing for its payment 
otherwise. The neglect of this protest and notice does not in- 
jure the holder's recourse, and though the drawer do not furnish 
additional security, the holder must wait till the day of payment. 
Chitty, 240. 

^ In England, if acceptance be refused, and the bill returned, 
an action may be immediately' commenced against the drawer, 
though the regular time of pajrment, according to the tenor of 
the bill, be not arrived. Kyd, p. 111. An action lies by the 
indorsee against the indorser, upon a bill of exchange, immedi- 
ately on the non-acceptance of the drawee, though the time for 
which the bill was drawn be not elapsed. Manning, p. 76.— -A. 
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ment of debt ; and by this means he may attach 
the property and effects of the debtor in the 
hands of any third party, till sufficient caution 
be found for payment of the sum for which the 
arrestment has been laid.^ 



^ The heritable property of the debtors in a bill not due^ may, 
in like manner^ be affected by inhibition and adjudication m 
security. See ch. x. 
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CHAP. VIIL 



OP THE NE<3^0TIAT10N OP BILLS. 



The doctrine of negotiation is unquestionably 
the most important in the whole law of bills of 
exchange, and has given rise to the greatest num- 
ber of disputes. Though the subject, therefore, 
has been necessarily anticipated, in many points, 
in the four immediately preceding chapters, it 
requires, for a fuller discussion, to be treated of 
under a separate head. 
Natuie of The negotiation of a bill consists, either in acts 
ST^ that are voluntary on the part of the holder, such 
as indorsing it away, and uplifting the value, or 
in those that are necessary. In the latter sense, 
negotiation implies a right in the drawer or in- 
dorsers to require that the bill be duly presented 
for acceptance or payment ; that if payment or 
acceptance be refused, it be duly protested ; and 
that notiiScation of the dishonour shall be duly 
made to the parties concerned, on whom recourse 
may afterwards be claimed. By this right, con- 
sequently, a correlative duty is imposed on the 
holder, to present and protest the bill, and to give 




dttem 

tiation 
fdts re» 
course. 
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tlie requisite notification to the drawee or in- 
dorsers. 

That the holder of a bill who has been guilty N«gte«*f 
df any neglect, and has not used exact diligence, tiationfor- 
should lose his recourse against the drawer, if the 
drawee should afterwards become insolvent, is a 
Wile founded on the most equitable principle. 
For, as the drawer transfers, by the draft, the 
whole right he had to demand payment himself 
frbm the drawee, to the person to whom it is 
made payable ;-— if he allow the drawee to fail, 
when he might, by due negotiation, have re- 
covered payment, it is but reasonable th^t he 
should suffer for his negligence, and not the 
drawer, whose hands were bound up by the 
draft.* But even when the drawee continues 
solvent, the law is the same ; for, in that cajse, 
the holder can suffer nothing by losing his re- 
course against the drawer, as he may recover the 
silm from the proper debtor ; and, therefore, i^ 
not to be indulged in an unnecessary action of 
relief against the drawer, which he is held to 



^ Etsk. b. 3. t.l2. § 34—1 729, t^lowef a. Pringle, Diet. v. i. 
p. 101. Mor. 1560. — 1737, Adam a, Dick, Home, Na54. p. 95. 
Mor. 1563.— 1758, Tod a. Maxwell, Diet. v. 3. p. 84. Mor. 
1583. The same observation applies, of eourse, to the elaim of 
a holder against the indorsers. 

it is held, that kiegleet of negotiation is not imputable to the 
Crown ; and therefore, if a bill not du6 i^ seized ita virtue 
of an extent, and the officer neglects to give Dotiefe ci disho- 
nour to the drawer and indorsers, they will ttot be discharged. 
West on Extents, 28-9* 



■ >* 



204 OF THE NEGOTIATION OF BILLS.' 

have renounced, by neglecting the due negotia- 
tion of the bill. 
^2^^ It has been shown, in what has been said about 
^***"**'^ the acceptance*' and payment** of bills, that the 
holder is taken bound, in the event of non-accept- 
ance or non-payment, to notify the same to the 
drawer and indorsers. It would be difficult to 
fix any particular period within which this noti- 
fication should be made, as it must depend so 
much on the local situation of the parties, and 
In Prance, other circumstauccs. In France,® intimation of 
the dishonour of bills must be given within four- 
teen days, to parties who reside in the kingdom, 
within ten leagues of the place; and, beyond 
that distance, a day longer is allowed for every 
five leagues. To parties residing in England, 
Holland, or the Netherlands, notification must 
be made within two months ; in Italy, Germany, 
and Switzerland, within three months ; in Spain, 
within four months ; and in Portugal, Sweden, 
and Denmark, within six months. In terms of 
this regulation, where there are several indorsers 
to the bill, who perhaps reside in different king- 
doms, the holder must intimate to the last in- 
dorser, within the limited time, according to the 



*» Ersk. ibid. — 1746, Littlejohn a. Allan, Falconer, v. 1. No 
147, p. 185. Mor. 1569- 
« Ch. IV. p. 105. 

^ Ch. VI. p. 160.— Ch. VIL p. 188. 
* Ordon. de Com. t. 5. art. 13. 
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distance ; he to the next indorser ;• — and he^ again/ 
to the drawer in the same manner. 

In England,^ and in this country,^ the rule in Great 

Britain. 



'Sar. torn. 1. liv. 3. ch. 6. — Poth. n. 153. 

« 9. and 10. William III.— 3. & 4. Anne. 

^ 12. Creo. III. c. 72. § 41. made perpetual by 23 Geo. III. 
c. 18. § 55. 

This statement is not strictly correct^ so far as regards the 
law of England. Previous to the acts cited in note 8^ it was not 
competent to protest an English inland bill at all for non-ac- 
ceptance or non-payment; and recourse against the drawer 
and indorsers was preserved by reasonable notice alone. But as^ 
without a protest^ the holder of a bill could not in any case re- 
cover from the drawer and indorsers^ costs^ damages^ and in- 
terest^ these acts authorised a protest upon the non-acceptance 
and non-payment of certain descriptions of inland bills^ and de-» 
dared^ that if notice of the protest was given within fourteen 
days after its date^ the holder should be entitled to recover his 
costs, damages^ and interest. See sup. p 188^ note \ These pro- 
visions^ however, do not relate to the holder's right to recover 
the principal sum ; and it is still necessary, in order to found a 
claim for it, that reasonable notice of non-acceptauce or non* 
pajrment be given to the drawer and indorsers. The law of 
England regarding recourse for the principal sum, is the same 
as to the notice of dishonour both of inland and of foreign bills. 
Chitty, 218-19, 311-12. 

In Scotland, the notice of non-payment or non-acceptance 
stands on quite a different footing. With us, no doubt ever ex- 
isted as to the necessity of a protest of inland bills, and the 
holder's right to recover interest and costs on them at common 
law, equally as on foreign bills. But when the statute 12 Geo. 
IIL c. 72, regulating inland bills, was passed, the difference 
between the laws of England and Scotland on this point was 
not attended to, and the English rule, of notice within four- 
teen days, was unwarily adopted, without any qualification. 
The recourse for the whole contents of the bill is, by that act, 
made to depend on notice within the fourteen days ; and as its 
terms are quite explicit, this construction has been sanctioned 
by the Court. Baird v, Belsh, 3d July 1803, quoted in Bell's 
Gomm. I. 329^ in which a delay of 12 days was held not to in- 
jure a holder's right of recourse against an indorser. 

The following are the provisions of the act 12. Geo. III. ch. 
72, on this subject : — It is enacted, that '' all inland bills and 
promissory-notes shall be protested in' like manner as foreign 
bills, before the expiration of the three days of grace, otherwise 
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with regard to inland bills is, that notice must 
be given within fourteen days after the protest is 
taken; and as to foreign bills, the established 
practice and law in both countries is, that notice 
shall be given without any undue delay. What 
may be accounted an undue delay, must be, in a 
considerable degree, in arhitriojudicisy wd de- 
termined from the circumstances of the case. 
But, in general, it may be laid down, that if the 
delay has been occasioned by the neglect or 
omission of the holder, or, what come$ to the 
same thing, if it might have been prevented by 
the exertion of ordinary activity and despatch^ 
recourse will be lost. Thus, if one post be lost 
in protesting the bill, and notifying the disho- 
nour/ or, if notification is not given till the fifth 
day after the protest, when it might have been 
sent immediately, or at least within a sjiorter 
time, the holder forfeits his right of relief.'' But 



there shall be no recourse against the drawers or indorsers of such 
inland bills^ or against the indorsers of such promissory-notes ; 
and it shall be sufficient to preserve the said recourse^ if notice 
is given of the dishonour within fourteen days after the protest 
is taken ; without prejudice to the notification of foreign bills, to 
be made within such time as is required by the usage and cus-i 
torn of merchants.' 



it 



i 1743, Ramsay a. Hog, Diet. v. 3. p. 83. Mor. 1564. In 
this case the bill was not protested till the day after th^ last day 
of grace. 

k 1774, Reynolds a. Syme, &c. Fac. Coll. No 105. p. 280. 
Mor. 1598. 

A» the English decisions, which may be regarded as di- 
rect authorities in our Courte, in questions of this kind, have 
ascertained the rules regarding notice of dishonour much more 
minutely thai^has yet been determined in Scotland, it is proper 
to present a summary of the points fixed by them. Though the 
following observations must be understood to apply almost en- 
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if the delay has been caused by my i^nforfse^o^^^^^^ 
accident^ or fortuitous occurrence^ the porteuredhyMd- 

dent. 



tirely to the notice of dishonour of Scots Jbr^ign bills, the decH 
dons quoted rega,rdiiig Eoglifh inland bills are authorities oa 
that point. See note \ 

There are two modes of giying notice of the dishonour of a 
foreign bill^ by either of which recourse may be preserved to the 
holder and each iiidorser^ against the whole parties liable to the»i* 
1. By the holder duly intimating the dishonour to the drawer and 
all the indorsers ; or^ ^ By his duly intimating it to his own in- 
dorser, by whom due notice is given to the preceding indorser, and 
so <Hi, from party to party^ till the notice reaches the drawer. In 
both of these cases^ the right <^ every party to claim against 
tbe whole prior parties is preserved entire, Bayley, 20S*9. 
Jameson and others v, Swinton> 2 Camp. 447. Bill due on Sbt 
turday, 8 th July, and dishonoured. Notice was given by bold* 
ers to plaintiffs, the next indorsers^ on Monday, by them to 
KIsom, the next indorser, the same evening, and by him to de* 
fiendant on the following day. Per Lawrence, J. — ^^ I am of 
opinion, that the drawer or indorser is liable to all subsequent 
indorsers, if he had due notice of the dishonour of the bill 
from any person who is a party to it. Such a notice must 
serve all the purposes for which the giving of notice is required. 
The drawer or mdorser is authoritatively informed, that the 
bill is dishonoured ; he is enabled to take it up if he pleases ; 
and he may proceed immediately against the accepter or prior 
indorsers.*' — Verdict accordingly. The uotice, however, mitst 
come from the holder, or some person entitled to call for pay- 
ment or reimbursement under the bill, or from the agent of 
such persons. It is not enough that the dishonour have been 
merely heard of from a stranger, Bayley^ 206^ Bell's Comm. 
I. 330. See post. p. 228, note p. 

The whole parties being liable, conjunctly and severally, to the 
bolder, he is not bound to give notice to his immediately preced- 
ing indorser; he may select any obligant he chooses upon whom to 
operate his recourse ; but the indorsers between himself and the 
indorser latest in date, to whom he gives notice, will in these cir- 
cumstances be discharged. Bell's Comm. t6. And if the bolder 
intimate only to some of the parties, who give no notice to those 
preceding them, these last will be freed, and the loss will fall on 
the indorser first on the bill, who received the notice. Elliot «. 
Bell, 14th Feb. 1781, Mor. l6o6, post. p. 215. It is thus the in- 
terest of the holder, and of eadi person to whom tbe dishonour 
of a bill is commui^cajted, to iatimate immediately to the whole 
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will not be deprived of the usual remedy, if he 
has notified as soon as it was in his power to do 

parties, against whom they are entitled to claim recourse, in 
order to avoid the risk of a n^lect by the rest. 

The following are the rules as to the lime within which no« 
tice must be given : — 

1. It is not too soon, if despatched, after refusal, on the day 
of payment, because, though payment may still be made on 
that day, the bill is dishonoured from the moment of such re- 
fusal. Burridge v. Manners, 3 Camp. 193. 

2. To persons living in the same place, notice must be 
communicated by the holder, at the latest, before the end 
of the day following the 'day of refusal, and by other par- 
ties, before the end of the day following that on which they 
themselves receive notice of the dishonour. Tindal v. Brown, 1 
T. R. l67< 186*. Bill due on 5th Oct. ; but notice not given 
till 7th, though all the parties lived in Bristol. The Court held 
that recourse was lost — Smith v. Mullet, 3 Camp. 208, in which 
plaintiff received notice on a Monday, and put an intimation to 
the next indorser into the twopenny post on the Tuesday ; but 
so late, that it was not delivered till Wednesday morning. It 
was held, by Lord Ellenborough,. that the defendant was dis- 
charged, a day having been lost. — Hilton v. Shepherd, 6 East, 
14, where the holder gave notice on the day of refusal of pay- 
ment to the fifth indorser ; he, on the next day, to the fourth ; 
he, on the next day, to the third ; he, on the next day, to the 
second; and he, on the same day, to^ the first; it was held 
the negotiation was sufficient. See case of Batchin & Birkmyre 
V. Orrs, post. p. 217-9* 

3. To persons living in another place, notice ought to be des- 
patched by the next post ; but it appears it is sufficient, if des- 
patched by the holder, not later than by the post of the day fol- 
lowing the day of refiisal of payment, and by the indorsers, not 
later than the post of the day following that on which they- 
receive notice. Darbishire and another v, Parker, 6 East, 3, in 
which case, notice from the plaintiffs, in Manchester, to the drawer^ 
in Liverpool, was not sent by the post of the day on which they 
received it, or of the next, but by a private person, who did not 
deliver it till two hours after the arrival of the latter post. 
It was held, that at all events the post of the next day was 
the latest period for giving notice, and that, therefore, the in- 
timation was not in time. Bray v. Hadwen, 5 Maule, 68, where 
notice of dishonour was received on a Sunday by indorsers, who 
put an intimation to a prior indorser into the post-office on Mon- 
day evening, which went by the post at twelve on Tuesday. — A 

8 
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SO. For instance^ if the feilure to intimate 
arose from the holder's being ignorant of the in- 
dorser's place of residence, recourse will still be 
competent, if it be shown that immediate m- 
quiry was made after him, and notification given 
as soon as his place of residence ' was discovered. ' 

Bushby of Ardwell, in Scotland, when in Lon- case of 
don, put his name aaindorser to a bill, accepted by andSSI?. 
Graham, and delivered to Hodgson and Donald- BuSby? 
son, payable in London two months after date: 
This bill, when it became due, was regularly 



post had gone at twelve on Monday. The Court held it was 
HOW the settled mle^ that each party waa entitled to an entire 
day for the purpose of giving notice^ and that the indorsers 
were^ therefore^ not bound to send their notice by the Mon- 
day's post^ but had the whole of Monday to put in their letter. 
In Williams v. Smithy 2 Barnewell & AIdei*ston, 496, Abbot, 
C. J. said, — ^^ It is Of the greatest importance to commerce, 
that some plain and precise rule should be laid down to guide 
persons, in all cases, as to the time within which notices of 
the dishonour of bills must be given. That time I have al- 
ways understood to be, the departure of the post on the day 
following that on which the party receives the intelligence of 
the dishonour." 

4. It is no excuse for undue delay in giving notice, that if 
all the time which law allows for passing the notice from party 
to party, had been taken up, it would not have reached a party 
{di^ding the want of it, sooner than it has actually done. Whe« 
ther notice has been duly given is, in all cases, to be judged of 
by the time each party has himself received it. Bayley, 
^^3-4. 

5. A party is excused from sending notice on a day of public 
rest, or a day on which his religion forbids his attention to busi- 
ness. Lindo V. Unsworth, 2 Camp. 602. It is therfere held, that 
if a party receive notice on a Sunday, it is the same as if he did 
not receive it till the Monday ; and he is not bound to send notice 
to the preceding parties till the Tuesday's post. Bayley, 220, 
Wright V. Shawcross, 2 B. & A. 501. Bray v. Htudwen, sup. 

The opinion of Erskine, B. 3. t. 2. § 33, that intimation 
of dishonour is in time if made within three posts, is not now 
adhered to. Bell's Coram. I. 328. 



O 
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protested against the accepter for non-payment ; 
but the indorser having left Liondon, and the 
holders being unacquainted with his place of re- 
sidence in Scotland, no intimation of the dis- 
honour was sent to him for twenty-one days 
thereafter. In a process, at the suit of the hold- 
ers, for recourse against the indorser, who ob- 
jected the want of due negotiation, the Lord 
Ordinary repelled the defence, in respect it wad 
admitted that the defender left London, the then 
place of his residence, before the bill became 
due, and left no notice where he might be found 
or wrote tq. And this judgment, though al- 
tered by the Court, was affirmed by the House 
of Lords upon an appeal. 



^ 1782, Hodgson & Donaldson a Bushby, Fac Coll. No 56, 
p. 88 — 12th May 1783, Journals of the House of Lords. 

The holder, however, must use due diligence to find out the ad- 
dress of the parties, to whom he intends to give notice. — Beveridge 
V. Burges, 3 Camp. 262. Excuse for want of notice to an indor- 
ser, that holder did not know his residence ; but the only in- 
quiry he proved was at the house where the bill was payable. 
Per Lord Ellenborough, — How could he expect information 
there ? He might have inquired of other parties to the bill, or 
of persons of the same name in the Directory. Ignorancie may 
excuse want of notice, but reasonable diligence must be used to ob- 
tain knowledge. Bateman v. Joseph, 2 Camp. 46 1 . Here plain- 
tiff, not knowing the address of defendant, went to the counting- 
house of his immediate preceding indorser, — but he being from 
home, he could get no information. A few days afterwards, 
receiving the information on the return of that indorser, he 
then gave notice. Per Lord Ellenborough, — " When the 
holder of a bill of exchange does not know where the indorser 
is to be found, it would be very hard if he lost his remedy, by 
not communicating immediate notice of dishonour of the bill ; 
and I think the law lays down no such rigid rule. The holder 
must not allow himself to remaun in a st«te of passive and con- 
tented Ignorance, but if he uses reasonable dili^nce to discover 
the residence of t)ie indorser^ I conceive that notice given as 



OF THE NEGOTIATION OF BILLS! 211 

Ker granted a promissory-note for L.217» IISjCmc.oJ 
to Harper, or order, payable in London three Haipei; 
months after date. This note Harper indorsed to 
Carrick of Glasgow, who indorsed it to Walker, 
one of the agents or riders of Johnston in Man- 
chester. By Walker it was indorsed to John- 
ston his employer, frcna whom it came, by ano- 
ther indorsation, into the hands of Jones and 
Co., of London. On the last day of grace it 
was protested for non-payment by Jones and 
Co., and, within three days after, the dishon- 
our was intimated to Johnston at Manchester. 
Walker, Johnston's rider, being at this time from 
home, Johnston, owing to his ignorance of the ad* 
dress of Carrick, the preceding indorser, did not 
give any intimation till the fourteenth day after 
the date of the protest ; and the latter immediately 
gave notice to Harper, to whom the note had 
been originally granted. The contents of the 
note having been paid by Johnston to Jones 
and Co., and by Carrick to Johnston, a question 
arose, whether Harper was obliged to relieve 
Carrick of the loss ; which was tried in the sus- 
pension of a charge given to Harper. The 
Lords " found the letters orderly proceeded;** 
thereby sustaining Carrick's claim against Har- 
per for the amount of the note. The judgment 

soon as this is discovered^ is due notice of the dishonour of the 
bil]> within the usage and custom of merchants." He was 
rather inclined to think there had been laches^ but the jury 
found for the plaintiff; and on rule to set aside the yeraict. 
Court all of opinion the question had been properly left to the 
jury. Mid refused the rule. 
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of the Court ^proceeded on this ground, that, in 
a question between two indoners, it was suffi- 
dent, for authorising a daim of recourse, that, 
in intimating the dishonour, no improper negti- 
genoe could be allied." 

In conformity with the principle of these de* 
dsions, it was found, that a delay of twaity-one 
days in the notification of the dishonour of a 
promissory-note, created by the miscarriage of 
a letter containing the notification, did not bar 
the holder^s right of recourse." 
^ ^ It may be here proper to observe, that bills 



sej^d drawn in Scotland, and payable in Elngland, are 
bndm accountcd foreign bills ; and the same strictness 



fireign 
bills. 



« 1790, Carrick a. Harper^ Fac ColL No 132, p. 259. 
Mor. 1614. 

° 1799, Henderson a. Duthie, ibid. No 104, p. 241. Mor. 
App. to Bill of Exchange, No 7* The ohservation at the end 
Of the report of this case, that neglect of intimation does not 
entirety take away the right of recourse, but only founds a 
daim for damages, is erroneous, it not bdng necessary for the 
drawer and indorsers to prore any damage.— See p. 203, stip. 

On the same principle with that realised in the cases 
above quoted, want of notice will be excused when it has been 
impossible to communicate it on account of ineritable accident, 
— such as the death or sudden illness of the holder or his agent, 
and the like, and provided notice be given as soon as the ob- 
stacle is removed.— Chitty, 212. No excuse, however, which 
does not amount to an absolute impediment, will be regarded. 
In Turner v. Leach, MS. Chitty, t6., the excuse for want df 
notice from an indorser was, that on account of the dangerous 
illness of his wife at a distant place, he had, on 1st September, 
left his house in care of a lad, without authority to open let- 
ters, intending to return on 3d September; but that on ao 
oount of the increasing dangerous illness of his wife, he did not 
return till after 8th September, on which day his brother opened 
the letter, and immediately gave notice. Lord Ellenborough 
ruled, that these circumstances afforded no excuse for want of 
notice.— See also Batchin and Birkmyre v. Orrs, post. p. 217* 



OF ITIE NEGOTIATION OF BILLS. 81S 

of negotiation is required with regard to them 
as in other foreign bills,° 

Tiinely notification of dishonour oueht to be the case of 
made to every indorser, whether prior or poste-Slf 
rior, upon whom recourse is to be claimed.^ In 
inland bills, this notification should be made to 
the last indorser, within the legal period of four* 
teen days, and to a prior indorser within the 
same period,** or, at least, without any undue 



** 1803^ Fergusson & Co. a, Bielsh. ibid. No 111^ p. 244^ Mor. 
ib. No 13. Reynolds v. Sjm, Sec, Mor. 1598. A bill tajc^n, 
payable in England^ for tne price of goods furnished in Scot- 
miA, renders the debt English. 179% Watson a. Renton, Fac. 
Ck)U. No 197^ p. 409. Mor. 4582. And where a bill is drawn 
in a foreign state on a person in Scotland^ it creates^ though 
not accepted^ a debt which is held to be Scotch. 

Campbell^ a Scotsman^ who was settled as a merchant at New 
York, became indebted to Armour in the course of trade. To- 
wards payment of a part of the debt, Campbell drew a bill on 
his &ther at Greenock, payable to Armour, which, howev^, 
was not accepted. 

Soon afterwards Campbell became bankrupt, and, by the 
law of that State, obtained a statutory discharge similar to that 
resulting from the certificate of conformity in England. 

On his returning to Scotland, personal diligence was raised 
against him upon the bill, which he brought under suspension 
on the ground of the claim being extinguished by the act of the 
lex loci above mentioned. The Court found, that in the cir* 
comstances of the case, the statutory discharge obtained in the 
State of New York, cannot bar the charger from recovering 
pajrment of the sums due to him in this country, by the ordi- 
nary diligence of the law of Scotland. — 1792, Campbell a. Ar- 
mour, Fac. Coll. No 198, p. 417.— A. 

P See sup. p. 206, note K 

^ By § 41. of 12 Geo. III. c. 72, it is provided, in general 
tenns, that notice of the dishonour of inland bills and notes 
shall be given to the drawers and indorsers of the bills, and in- 
dorsers of the notes, within 14 days after the protest, from 
which it may be inferred, that the notification must be given 
within that period to all indorsers, prior as well as posterior, if 
recourse is meant to be claimed against the former.— A. See next 
note. 
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delay ; as means are thereby afforded the latter 
of operating his relief, whidi delay may oftoi 
frustrate ; and without such intimation, a prior 
indorser is naturally put off his guard against an 
unforeseen daim, that might perhaps be allowed 
to lie dormant for years before an action was 
raised on it, — which aggravates the hardship of 
being capriciously subjected to such a demand. 
Besides, if intimation was only necessary to be 
made to the last indorser, within the fourteen 
days, it would be in the power of the person in 
whose hands jthe bill was first dishonoured, by 
withholding the intimation till the fourteenth 
day, to throw the loss on any of the indorsers 
he chose to single out/ It has accordingly been 



■ The question alluded to in the text^— whether, when the 
holder of an inland bill intimates the dishonour to an indorser 
at so late a period of the fourteen days, that the latter has not 
time to give notice within that period to the parties prior to 
him, recourse upon these parties is lost, or whether reasonable 
notice by the indorser to them will suffice,*— is attended with 
considerable difficulty. It may be said, on the one hand, 
that the holder having the power to select which of the obfi- 
gants he chooses, a notice to an indorser within the time al« 
£>wed by the statute, must render that indorser liable ; and 
if he wno has ^not been the cause of the delay, give xea^ 
fionable notice to the prior parties (which is all that is now in 
his power), he ought justly to be allowed recourse against them. 
On the other hand, it may be maintained, that as the statute 
requires notice to be given within fourteen days after the pro- 
test is taken, and as the holder has by his own negligence pre- 
vented this from being done, (the time being more than sufficient 
for the purpose,) no claim can lie against the prior parties ; and 
as a consequence of this, that the holder cannot recover even 
from the indorser to whom he gave notice, because he has by 
his own fault cut off that party's recourse. This point is not 
settled by any decision. Mr Bell, Comm. I. 331, inclines to 
the latter of these views. 
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dedded, that notification to the last indorser, is 
not sufficient, per se, to preserve recourse against 
the prior indorsers. 

W. Bell granted to J. Bell his promissory- case of 
note for L.560, which the latter indorsed to]^^ 
Grant, by whom it was indorsed to Elliot. El- 
liot not having recovered from W. Bell, the 
granter, intimated the dishonour to Grant, the 
last indorser, but made no intimation to J. Bell, 
the prior indorser, against whom, however, he 
raised an action of recourse. On considering 
the debate, the Liords found, as above, that no- 
tification to the last indorser is not sufficient, 
per se, to preserve recourse against the prior in- 
dorsers, and remitted to the Lord Ordinary to 
hear parties further on the particular circum- 
stances of the notification to Bell, or other spe- 
cialities alleged for Elliot the pursuer. A proof 
of the circumstances relative to the notification 
was allowed by the Lord Ordinary ; upon advis- 
ing which, his Lordship found that the pursuer 
had failed to prove such notification of the dis- 
honour of the bill in question, or such other 
specialties, as could subject the defender in an 
action of recourse, — to which interlocutor the 
Court adhered.' 

When the claim of recourse is made on the to what 
first indorser, he cannot object that the holder ^"^^ 
ought to have notified the dishonour to the pos- ^^"^ 



1781, Elliot a. Bell. Fac. Coll. No 36, p. 65. Mor. l606. 
Sec sup, p. 306, note K 
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tenor indorsers; seeing that, if he satisfies the 
daim, no farther demand can possibly come, 
against them. To preserve recourse against him, 
therefor^, it is not necessary to notify the dis- 
honour to these indorsers.^ Should the holder^ 
in this case, fail to recover fi*om the first in- 
dorser, he ought in strictness to resort to the in- 
dorser who is next ultimately liable, by which 
means the rights and remedies of the posterior 
indorsers would be less affected. But it woul^ 
appear, firom the English decisions, that as all 
the parties on the bill are equally liable to the 
holder, he is entitled, in the event of not obtain- 
ing payment from the drawer, to recur to the 
last indorser, and to demand payment from 
him." It is questionable, whether this inversion 
of the usual order would be admitted in this 
country, unless due notification had been given 
to the whole indorsers. No doubt, all the par- 
ties on the bill are liable for the contents to the 
holder ; and he has a right to insist for payment 
against any one of them. But these parties have 
also a right to insist on the bill being negotiated 
according to the ordinary and established rules. 
If the holder, therefore, chooses to claim his re- 
course directly from the drawer, and to pass by 



* 1799, Henderson a. Duthie. No 104, p. 241, Fac. Coll. 
Mor. App. to Bill of Exchange, No 7- 

u Kyd, p. 112. It was at one time held in England, that 
notice of dishonour must have been given to the drawer, and 
payment demanded from him, before a claim could be made 
against the indorsers. This opinion has, however, long been de- 
parted from. Chitty, 229. 
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all the other indorsers, without informing them 
of the dishonour, it is doubtful bow far they> 
ought to be responsible, in case payment has not 
been obtained from the drawer. Some of the' 
intermediate indorsers may have become bank-^- 
nipt in the mean time ; and if a last indorse 
were obliged to retire the biU, after a consider- 
able lapse of time spent in seeking payment from 
the drawer, he might be deprived of his remedy 
against the very person to whom he gave value^ 
for the bill, and upon whose credit he was in- 
diiced to receive it ; which would, in effect, be 
defeating the very end and purpose of strict ne- 
gotiation, which is established merely to obviate 
and prevent the occurrence of such losses/ 

Though the period for notification between Notice be. 
indorsers themselves is not yet fixed by any pre- cbnen. ' 
dse rule, it is sufiiciently ascertained, that it be- 
hoves to be as speedy as possible, and such as is 
not protracted by any undue delay, which will 
appear from the following case : — 

Wright and Beavis of Bristol granted a pro- cane of 
missory-note to Batchin and Birkmyre of Pais.«i4 Birk- 
ley, for L. 167, payable at the house of Sir James o^ '^* 



^ There is no question^ but that in the case supposed in the 
text, of notice having been given only to the drawer, and on 
his ^ilure^ a demand made against the indorsers, to whom regu- 
lar notice had not been given, that they would not be liable.- 
Every obligant is discharged, to whom notice of dishonour is^ 
not duly given; but when once duly g^ven, the holder may 
make a demand against any one of them, and at whatever time- 
he pleases;. The English law is not different from the Scots in 
this respect, for without due notice the indorsers would, in the 
ci^ supposed, be dischai^d. iSvp. p. 206, note A > 
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Sanderson and Co. Liondon. Batchin and Birk- 
myre indorsed this note to Messrs Oirs of Pais- 
ley, who again indorsed it to Cleuch of Man- 
diester. From him it passed, by indorsation, 
through many hands, till it was presented by 
Ralph of Moorfields, at Sir James Sanderson's 
house, and protested for non-payment on the 
11th of June. Batchin and Birkmyre received 
no notice of the dishonour till the SOth of June, 
when they were informed by a derk of Messrs 
Orrs, that it had returned dishonoured, and that 
they would be called upon for payment. Batchin 
and Birkmyre asked for the bill immediately, 
but it was not delivered to them till next day, 
when, being ignorant at that tune of there being 
any undue delay on the part of Messrs Orrs, they 
paid to the latter its contents, and, sending the 
note off for Bristol, received for answer, that 
Wright and Beavis had stopped payment. 
Batchin and Birkmyre, on inquiry, having ascer- 
tiuned that the note had been returned to Messrs 
Orrs on the 27th June, and that there had been 
a delay of between three and four days, till the 
30th, in intimating to them the dishonour, 
brought, on that score, an action of repayment 
against Messrs Orrs for the value of this note. 
The defenders admitted (what is the received 
doctrine), that the notification of dishonour be- 
twixt indorser and indorser ought to be within a 
space of time as short as possible, and not pro- 
tracted by any undue delay ; and they urged, in 
excuse for their dday, that Mr Orr being at his 
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oountry-house, twenty miles from town, his derk, 
on receiving the letter which oontamed the bill 
on the 27th, sent it on the 28tb, unopei^cU tp 
his master in the country, who the next day ro- 
turned it by post to Paisley, whence it became 
impossible to present it till the day followiog, 
viz. SOth June. It was argued, on. the othor 
hand, that this delay was unwarrantable ; the 
dishonour ought to have been intimated on the 
27th ; and if a morchaht chooses to leave his 
banking-house and go to the country, he ought 
to commit his business to a responsible person^ 
empowered to open his letters, and transmit 
such as require despatch. On the part of 
Messrs Orrs, it was attempted to be shewn, 
that no injury had in fact arisen from the de- 
lay, as the biU, though it had been notified on 
the 27th as dishonoured, could not have ar- 
rived at Bristol before Wright and Beavis had 
committed an act of bankruptcy. The Court 
thought it unnecessary to investigate that cu-- 
cumstance. It was enough, that an undue delay 
of three days was clearly ascertained ; and, on 
that medium, they decerned for repetition 
against Messrs Orrs."^ 



"^ 1792, Batchin and Birkmyre a, Orrs. Diet. v. iii. p. ^7. 
^ Mor. 1619. In Andrew v. Adam, 2d June 1812, Fac CoU., it 
is said to have been decided, " that in a question among in* 
dorsert, notification of dishonour seventeen days after the Inll 
was protested, was found sufficient and due negotiation, though 
the parties lived in the neighbourhood of each other." From 
the statements of the parties, however, it appears that the holder 
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Party Ob- Whem the holder has failed in proper liego^ 
n^^itioD tiation in general, the drawer is not obliged to 
^^^ show that damage was sustained, or that the ae« 
"*"^ oepter had become insolvent in the interim.' 
The holder is in all cases bound to strict dili- 
g^ice, and the least failure throws the hazard 
upon ihim. It is sufficient, in a defence against 
recourse, for the drawa* to say he might ^o^^'&/y 
Notice of have recovered from the accepter.^ But though 
dation-biiL rogulu: notification be rigidly required where ibB 
drawer has funds in the hands of the drawee, be- 
cause the former cannot otherwise take the steps 
which may be requisite for securing his proper^ 
ty, yet if it be shown or admitted, that the 
drawee had no effects, strict negotiation on the 
part of the holder is dispensed with, in so far 
as the drawer is concerned, in as much as he can 
sustain no loss on that account.' The necessity 

did not know where the indorser resided^ and that she gave inti- 
mation to him as soon as she received that information. The case 
of Batchin v, Orr seems to have decided, that as little in- 
dulgence in giving notice of dishonour is allowed in Questions 
among indorsers^ as where the drawer is concerned, a rule which 
is supported by the English authorities. The situation 6f the 
pairties makes the same strictness necessary in both cases, each 
indorser, on the dishonour of the bill, being as much intei'ested 
in taking measures to secure his recourse, as the drawer is in 
removing his fiinds from the accepter's hands. See sup, p. 206, 
note K As to the intimation of dishonour of inland bills be- 
tween indorsers, see p. 203-4. 

» 1737, Adam a. Dick, C. Home, No 54, p. 95. Mor. 1563. 
Chitty, 198. 

y 1729, Flower a. Pringle, Diet. v. 1. p. 101. Mor. 1560. 

* I7SI, Mackenzie a, Urquhart, Diet. v. 1. p. 100. Mor. 
1561. — 1805, Hill a. Menzies & Anderson's trustees, Fac. Coll. 
No 211, p. 471. Mor. App. to Bill of Exchange, No 18. 
Poth. n. 156. 

If a merchant in Paris, sa3r8 Savary, indorses and 'transmits 
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of due negotiation is also superseded, where the Notice 
rificht €£ recourse among; the parties is preserved established 
by any othermeans. Thus, regular n^otiaticiS-r- 
is not necessary among co-cautioners in a debt 
constituted by bill, the recourse being established 
against each other by the bond of caution** 
Where indorsers, however, are interested, it is want of 
iio excuse for the failure in punctual notification relevant in 
to say, that the bill was in due time protested, m^^dor. 
and properly negotiated in other respects, or that^"" 
the drawee had no effects of the drawer in hia 
hands.^ Neglect of due negotiation, infers the 
loss of recourse by the indorsee against the in*^ 
dorsers, even though the accepter be bankrupt,^ 



• a bill to his correspondent in Lyons^ with instructions to re- 
eeive and apply the proceeds as pet advice, and the bill is 

Srotested for non-payment, it is not necessary for the correspon- 
ent to notify the dishonour to the merchant at Paris, nor can 
he claim recourse upon him. For the merchant at Lyons hav- 
ing given no value for the bill, he is not the proper creditor, 
and has nothing to do but to return the bill and protest to his 
employer, that he may take the proper steps of negotiation, 
and operate recourse on those from whom he derived the bUl, 
But if the merchant at Paris was debtor to the one at Lyons, 
or if he had remitted the bill to retire another which he had 
previously drawn on him, in that case the correspondent, in 
order to preserve his right of recourse, is taken bound to use 
exact diligence in making notification, as, by his accepting the 
prior bill, he had become a creditor of the Parisian merchant, 
and debtor to the person in whose £»vour the prior bill was drawn* 
Twn. 1. liv. 3. ch. 6.— A. 

But see Dunlop v, Hamilton & Co. sup. p. 109* 

«180S, Jarron cu Smith, &c. Fac. CoU. No 112, p. 24& 
Mor. App. to Bill of Exchange, No 14. 

^ 1761, Fairholmsa. Sun Fire-office, Fac. Coll. No 41, p. SQ. 
Mor. 1588. See the cases in note \ 

« 1748, Langley a. Hog,' D. Falconer, v. 1. No I60. p. 352. 
Mor. 1574— 1803, Ferguson & Co. a. Belsh, Fac. Coll. No 
111, p. 244. Mor. App. to Bill of Exchange, No 13. Man- 
ning, p. 42. Poth. n. 147* Boucher, n. 1482. These autho- 
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and whether the drawer had funds in his hands 
or not."^ For though it be a good reply to a 
drawer objecting undue negotiation, that he had 
no effects in the person's hands on whom he 
drew, yet it is no good reply to an indorser, who 
is not supposed to have any effects in the hancis 
of the drawee. There is consequently a material 
and obvious distinction between the drawer and 
indorsers of an accommodation-bilL The form^ 
receiving the money, has no right to relief from 
any one ; but if an indorser shall pay, he has a 
right to operate relief against both the drawer 
and previous indorsers. This interest is the cri- 
terion by which to judge whether strict negotia- 
tion is necessary or not. Therefore, where bills 



rities bave been oonfirmed in the case of Calder v. Lyall and 
others^ 22d Dec. 1808, Fac. Coll., in which *' the Court were 
unanimously of opinion, that the bankruptcy of the accepter 
did not supersede the necessity of strict and regular nego^ 
tiation ; and that no inquiry could be allowed into the amount 
of the damages which might have arisen from the want of it. 

^' It was observed, that the bankruptcy of the accepter might 
or might not be known to the drawer and previous indorsers, 
and was a fact with which it was not a presumption yt/m^e^ de 
Jure, that they were acquainted. That if the private know- 
- ledge of the drawer and indorsers of this fact were admitted td 
' justify undue negotiation, and to dispense with regular notice 
. of dishonour, this private knowledge would in every case be 
made the subject of inquiry and proof; and a source of litiga- 
tion on bills of exchange would be created, which would be 
intolerable in a commercial country. That a general rule, there- 
fore, had been established, of requiring strict and regular no- 
tice of dishonour, to which there was no exception but in the 
case of accommodation or wind-bills." 

In like manner, the bankruptcy of the drawer is no ex-> 
cuse for not giving notice to him or the trustee on his estate. 
Bell, I. 332. 

^ 1755, Hart a. Glassford, Diet. v. 3. p. 84. Mor. 1580. — 
1773, Finlayson a. Ewing, ifnd. Mor. 1597* 
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are merely granted for the accommodation of 
the drawer, he is not entitled to plead the want 
<^ regular negotiation.^ But in so far as one- 
rous and bona Jide holders are concerned, ac- 
commodation-bills do not differ in the rules of 
negotiation from other bills/ 



• 1787, MacAdam a. MacWilliam, Fac. Coll. No S54, p. 
514. Mor. 161S. 

' 1791, Orr a. Turobull, Session Papers. Mor. I616. Bell's 
Cases^ 116. In like manner^ in the case of Goldsmid & Moxon 
& Attorney, v. McNeill, Stewart, & Co., 26th May 1814, Fac. 
Coll., where due notice of dishonour was not given to the 
drawer of an accommodation-bill for behoof of the accepter, it 
was held that he- was discharged. " The Court laid down this 
principle, that in general every holder of a bill is bound to no- 
tify the dishonour of that bill to the drawer, and he is only 
relieved from this necessity by proving, that the bill was for the 
accommodation of the drawer. But, in the present case, it was 
dear the bill was for behoof of the accepters, who got the mo- 
ney for it, in which case the holders were not relieved from the 
necessity of due negotiation." In the English case of Corey v. 
Scott, 3 Barnewell & Aid. 6l9> in which the bill was for the 
accommodation of an indorser, the Court were clear, that the 
drawer was entitled to notice ; for, had he taken up the bill, 
he might certainly have sued that indorser, if not the accepter. 
See also Brown v, Maffey, 15 East, 216, in which case all the 
parties had lent their names for the accommodation of a re- 
mote indorsee ; and it was held, that one of theiindorsers against 
whom the daim was brought, ought to have had notice of disho- 
nour, and that by neglect of it recourse against him was lost 

The English courts have endeavoured to narrow the excep- 
tion from the rules of negotiation, which exists in favour of ac- 
commodation-bills, in order to prevent, as much as possible, the 
investigation into the private accounts between the parties, 
which such questions render necessary. If therefore the drawer 
had any reasonable expectation, from his transactions with the 
accepter, that the bill would be honoured, or if there was an 
existing account between him and the accepter, though the ba- 
lance may have been against him, he will be held entitled to 
notice. Thus, notice was found necessary, where the drawer 
was in expectation, that goods which he had shipped would 
reach the drawee. Rucker v, Hiller, 3 Camp. 217* So in Orr 
and others v. Maginnis, 7 East, 359, in which it appeared, that 
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Bills in. Bills^ indorsed in {security, require to be duly 
security? negotiated ; . and the holder of a bill granted as 

a collateral security, is liable, like other holders. 
On facton. to strict negotiation.** Precepts, or diafts, drawn 

on factors or ageiits, in security or satisfaction 



\ 



at the time of drawings the drawer had effects in the hands of 
the drawees, but, from the time of presentment for acceptance 
till presentment for payment, he had not any ; the want of a 
protest and notice was neld fatal. Lord EUenborough said, that 
no case had extended the exemption to cases, where the drawee 
had effects of the drawer's in his hands, at the time when the 
bill was drawn, though the balance might vary afterwards, and 
be turned into the opposite scale. The same was decided in 
Blackhan v. Doren, 2 Camp. 508, where the action was on a 
bill for L.250 ; and it appeared the drawer had effects to the 
amount of L.1500 in the drawees' hands, but he owed them 
L. 10,000 or L. 11,000. Neither was it held to excuse want of 
notice, that the effects in the drawee's hands did not amount to 
the sum in the bill. Thackray v. Blackett, 3 Camp. l64. Notice 
has also been found necessary, where the drawee was not possessed 
of fiinds when the bill was drawn, and when it was accepted, if 
he was, before it became due. Hammond v. Dufresne, 3 Camp. 
145. 

If the payee of a note take effects of the maker to answer it, 
as in the case of a person lending his name in this way to secure 
pajrment of a composition, and taking effects from the bankrupt 
for his indemnification, it has been held that such payee is not 
entitled to notice of dishonour of the note, because, having the 
funds, he is the proper person to pay it Corney v. Da Costa* 
Esp. S02. 

The exception from due negotiation in the case of accommoda- 
tion-bills, holds equally with regard to an accepted and an unac- 
cepted bill, the only difference being, that acceptance is prima 
facie evidence of funds, which the holder must disprove, whereo 
as the onus probandi, in the case of non-acceptance, lies on the 
drawer. Bell's Comm. I. 337* 

It was held bv Lord EUenborough, that a holder, for value, 
of an accommodation-bill, knowing the original nature of the 
bill, and giving delay in payment of it to the drawer, discharges 
the accepter, who was to be considered as a mere surety. l%b 
decision, however, has since been departed from, and the con- 
trary seems now to be established. Bayley, I67. 

« 1762, Murray a. Grosset, Diet. v. 3. p. 89, Mor. 1590. 

^ 1794, Reid a. Coats, ibid. Mor. 1620. 

8 
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of debts, must also be duly negotiated, to pre- 
$^ve recourse against the gmnters.^ 

In cases HYhere the ordinary rules of oegotiaf Negotia- 
tion cannot be observed, and consequently where p^t doe 
they cannot apply»r-^as, where a bill is indorted dSSu*' 
away after the term of payment is past, and is 
protested against the accepter for non-payment, 
and the indorser for recourse, — ^the latter will be 
found liable in Recourse to the holderJ" But 
though bills, indorsed after the term of payment, 
do not admit of the same strict negotiation as 
other bills, yet it is incumbent on the holder to 
notify the refusal to the indorsers within a rear 
fionaUe time.* Wheije, however, all the debtors 
in a bill become bankrupt, and claims are Altered 
OB their estates before the term of payment, ne^ 
gotiatiqn, as it can ^rve no end, is unnecessary ; 
and the want of it cannot be objected by the cre- 
ditors-™ 



* Earl of Leven a. Earl of Glencairn^ D. Forbes, p. 555. 
Hor. 1553. 

^ 1777, Cooper a. Clark, Diet v. 3. p. 85. Mor. l604. 

^ 1749, Forbes a. Young, ibid. p. 9I. Mor. 1635. In this 
case, it was reported by London merchants, that where a bill is 
indorsed ^fter the teirm of payment, it is not necessary for the 
porteur to protest, but only to present the bill as a letter of cre- 
dit, and to demand naymeat, and to notify the refusal to the in- 
dorser in a reasonable time. See sup. p. 191-2. 

^ 179^9 Creditors of MacAtpine a. Parsons, ibid. p. 88. Mor. 
Ii9l7.-— 1794*, Harrisons a. Chippendale, ibid. p. 89. Mor. l6S0. 

In a case where a drawer tolcf the holder, that he had no re- 
gular residence, but lived amongst his friends, and he would 
cpii kimself on the accepter, and see if the bill was paid> Lord 
Stlenborough held, that this dispensed- with all notice, luid 
^'^jfmm it on the drawer to inquire. Phipson v. Kn^r^ 1 
Stark. 116. 



«» 
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.^a The notification of dishonour should be sped- 
fic, and ought to give the particulars of the bill; 
such as, the sum, date, parties' names, and period 
of payment, so as to make it impossible to mis- 
take what bill is meant ; and should also express 
when the protest was taken, and the holder's in- 
tention of claiming relief ^ for, unless the dis- 
honour be notified in a manner so distinct as to 
leave no room fiir uncertainty, recourse will be 
k)st.'' 
caae of W, MacLean of Inverness drew upon his son 
». Ho^ J' MacLean of London, on the 19th November, 
, for L.150, payable twenty days after date, to 
Hogg in Edinburgh, for value in account with 
him, as per advice. This bill was sold, blank in- 
dorsed, to T. & A, Fairholms of Edinburgh, who 
transmitted it to Johnston of London, whose 
name came to be filled up in the blank indorsa- 
tion; and was accepted by J. MacLean the 
drawee. The bill falling due on the 8th Febru- 
ary, was protested on the 11th for non-payment^ 
and an action of recourse brought against Hogg 
the payer and indorser, who pleaded that the 
dishonour of the bill had not'been duly notified 
To which it was answered for the pursuer, that 
it had been duly notified to the defender by a 
letter from the accepter himself,acquain ting Hogg 
of his having been obliged to redraw on him for 
payment of it, and by the said draft being sent 
down to J. & A. Fairholms, factors for tlie hold- 



b 



Savary, torn. 1. lir. 3, ch. 6. 
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elrs^ and presented to him for acceptance. But 
as this letter from the accepter did not particu- 
larly bear that the redraft he had given to John- 
ston the holder was on account of the bill, but 
only stated, in general, that in order to retire a 
bill of his in Johnston*s hands of L.150, he had, 
of that date, drawn on him for that sum, it was 
not sustained as sufficient notice. The Lords 
found, that notification of the dishonour of a bill 
must be distinct and positive, especially when it 
is given to an indorser ; as the only purpose of 
notification to him is, that he may thereby be 
entitled to operate his relief against the drawer ; 
and that no other is sufficient than what may 
put him in safety to sue and attach the effects of 
the drawer for his relief."* 

It appears, however, that private knowledge is pnviue 
of the dishonour is tantamount to a notification, sofic^t? 

An action of recourse was brought against the 
indorser of a bill, of the dishonour whereof no 
regular intimation had been ^ven; yet, from 
private knowledge, the indorser could not be ig- 
norant of the dishonour. The Lord Ordinary 
foun^ him liable ; which the G)urt confirmed, 
and found expenses' due. It was observed on 
the Bench, that when an indorser hears no- 
thing of a bill for some time after the term of 
payment, he is entitled to presume it is paid ; 
hence, in general, without intimation, an indorser 



• 1747, Johnston a. Hogg, Kilker. (B. of Exch.) No 14, p. 
79' Mor. 1570. See next note. 
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oannot be made liable. But in the pretsent cas^t 
the parties saw each other every day, and the 
whole circumstances of the case came to be equi- 
valent to regular intimation. The indorser knew, 
from circumstances, that the bill was dishonour^ 
ed. In particular, he was present when the ac-r 
cepter made a partial payment.? 



P 1791^ Irvine a. Caddel^ Mor. 1617* NotwithstandiDg this 
decisioD (ia which^ besides^ the Cou^ t held that the circuRistaiiceg 
^ounted to evidence^ that actual nptice by the holder had beeo 
given), it cannot be laid down as law, that mere knowledge of 
dishonour is equivalent to notice. In £ngland, the contcary is 
clearly established, Tindal v. Brown, 1 T. BL I67. 186; in 
which notice from the holder to an indorser was too late, but 
the maker having, the day after the note was due> told the 
indprser that he could not pay it. and desired that the indorser 
would, it was maintained that this superseded the necessity of 
any other notice. Per Ashhurst, J. '' Notice means sopnethii^ 
more than knowledge, because it is competent to the holder to 
give credit to the maker ; it is not enough to say, that the maker 
d<^ not intend to pay, but tl^at the ^c^der doe^ i^t intend tq 
fi^ve credit ; the party ought to know whether the holder intends 
to give credit to the maker, or to resort to hhn." Per Buller^ 
J. '< The purpose of givikig notice, is to let the party knovf, 
that he is looked to for payment, that he may liave his remedy 
•rer by an early applicatidn,"^— -'' it ought to purport, that the 
holder looks to him for psivment^ oud a notice from another per- 
son cannot be sufficient ; it must come from the holder.'* 1^ 
idso ex parte Barckiy, 7 Ves. 597- Bayky, 206, says ** the 
notice must come fropi U|^ holder, or some party entitled U^ 
(ail for payment or reimbursement." In Rosher v. Kieran, 4 
Camp. 87^ in which it appeared that the aix)epter, on the dajr 
the bill became due, wrote to the drawer that he had not been 
able to pay the bill, and that it was in plaintiffs hands ; Lord 
Elienborough held this to be sufficient notice. But B^yley^ 208> 
disapproves of that decision, unless it proceeded on the ground 
that the accepter wrote for the plsuntifi^ and as hb agent. 

Mr Bell, Comm. I. 330, on ti^e strength of the J^nglisb au« 
thorities, states, that '* the notice of dishonour is to be gives by 
the bill-holder, or by one who is empowered to act as his agent 
in that matter, or by one who has himself been called upon to 
mswer for Uie bill, and who, on doing so, will have a cmin of 
recount. Information from a third party, not thus iolerest^ 
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Evidekic^ df notificiatioh to the drawer was Notice 
likewise inferred, froin an acknowledgmeht of^][^J^t 
his dWh in a j^dsteriol* deed; Wherein, imongj^^' 
olhef stitns, he debited himself with that in the"*^*- 
Mil t5 ihe holder, at ihe time. 

Mai-tin, on the 20th December 1764, dreVir a case of 
bill ori Kellar, payable to the drawer four months Mftrtm/' 
aftei^ d^te. tt Was indorsed for value to Johh- 
sldn, and by him to Nisbet, in whose hands it re- 
ihfiined till it became due, 20th and ^9d Ajiril 
1765. Kellar, the accepter, having become bank- 
rupt about the middle of February preceding, 
alisconded ; and Coulter having come td have 
righh to the biU^ as creditor of Nisbet, brought 
aii action df recourse against Martiif the dt^Wet^ 
by whom it Was objected that the bill was not didy 
negotiated, in respect there was no proof of its 
dishoilour beiilg notified. To which it was an- 
swered by Coulter^ that as Martin had acknow- . 
legged himself debtor to Nisbet, the last indorser^ 
for the contents of the bill, the notification of the 
dishonour was thence to be presumed ; and that 
the notoriety of the accepter^s bankruptcy before 
the bill became due, Wasf equiVatetit td an acttiat 



and entitled td give poticcj or to act for the holder^ is unavail- 
ing to preserve tecdurse to the proper party." In the Stirling 
Banking Co. v. Duncanson's I(ep. Mor. loll^ and Bell's Cases^ 
lll> an opinion is g^yen from the Bencb^ that private knowledge, 
without information from the holder^ would not be sufficient ; 
and in Mackenzie t;. Urquhart, 1731^ Mor. 156l, it was ex- 
pressljr founds " that it was irrcleyant to state that the drawer 
oad heard of the dishonour of the bill, by means of third parties, 
ilino^ be wlis to rely on notification only from the porteur him- 
ielf, or his order." 
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notification, and excluded the supposition of 
any damage to the drawer firom the want of it. 
The Court went upon the particular circum- 
stances of the case, and foimd, from the drawer's 
having acknowledged, in a disposition by him to 
Nisbet and others as trustees for his creditors, 
that he was owing Nisbet the sum of L.514, 17s. 
6d., which included the sum in the bill in ques- 
tion, that sufficient evidence was adduced of the 
dishonour having been properly intimated to him.<i 

*i 1775, Coulter fl. Martin, Fac CoIL No 174, p. 90. Mor. 
1601. The want of notice may be waived by the payment of a 
part, or by an undertaking to pay the whole amount of the bill 
after knowledge of the d^uilt. Bayley, 254. But if a partv 
gi?e a promise to pay, in ignorance of undue negotiation, it will 
not be binding, Bwradaile v, Lowe, 4 Taunt. 95. Defendant, an 
indoner, after notice of dishonour, wrote to holder, '^ I cannot tldnk 
of remitting till I receive the draft, therefore, if you think pro. 
per, you may return it to Trevor & Co. (previous indcHrBers^ if you 
think meimsafe." It was afterwards discovered, that holder had 
not intimated in time. Mansfield, C. J., sud that this letter oon« 
tained no express promise to pay at all events, and he thought it 
would be too much to fix defendant here; in most cases, where a de* 
fendant had been held liaUe, there had been an express promise 
to pay, or a pnunise, under a ftill knowledge of bemg discharg- 
ed, or where there was a debt, binding in oonsdence, due freoi 
defendant. 

It has been already seen, that when payment was erroneously 
made, in ignorance of a neglect of due ncgotiatioo, the persoo 

Eying recovered the money from the party who received it. 
itchin V. Orr, sup. p. 180-7* A person in this situation, 
however, cannot recover what he has paid, from the parties prior 
to him on the bill, Roscoe r. Hardy, 12 East, 454. In tlus 
case, acceptance had been reftised, but no notice given, and after 
a second presentment for pa3rment, and reftisal, the holden called 
on the plaintiff, as indorser, for jHtyment, and he, beii^ %^im>- 
rant of their laches, paid the bill. He now sued the defendant 
as his indorser, who set up the laches of the holder as a ddence, 
and the plaintiff was nonsuited. On motirai to set aside this 
nonsuit, it was uiged, that the plaintiff ought not to be pre- 
judiced by the ladbes of subsequoit holders, of which he was %- 
norant, without the means of infonnation. But the Court kdd 
that hb ignorance, whidi had prevented his avaiting hianelf of 
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» 

But an execution of horning, reduced from 
informality, was not sustained as evidence of an 
intimation of the dishonour of a bill. 

The usual way of notifying the dishonour of How no- 
a bill, is by a card or letter sent by the holder, be proved, 
when the parties live near each other ; or trans- 
mitted by the post, when the parties live at a . 
distance. In the event of the notification 
bring denied, it may be proved, in the former 
case, by the person by whom the letter was de- 
livered ; in the latter, by the person who put 
it into the post-office ; or it may be proved 

these laches as a defence^ could not alter or revive the liability of 
defendant^ who had been discharged by the same laches. 

In one situation, the drawer and indorsers are precluded from 
pleading undue negotiation^ viz. when a holder^ naving present- 
ed a bill for acceptance, indorses it away for value to a bonajide 
indorsee^ without giving notice to the other parties of a refusal. 
The indorsee^ who is not liable for objections, not appearing oa 
the face of the bill^ cannot be met by his indorser's misconduct. 
O'Keefe v. Dunn, 6 Taunt 305. 

I ^>t^ -,11 

' 1784, the Stirling Banking Company a. Duncanson's re- 
presentatives. Bell's Gas. p. 111. Session Papers in Signet Hall. 
Mor. l6ll. It was so decided, because the Court were not 
satisfied, in the circumstances of the case, that any notice or 
charge to pay had been given at all. The whole judges agreed, 
that even verbal notice, if proved, would have been sufficient 
intimation. 

» Chitty, 408. Kyd, p. 273. When notice is sent by post, 
it is not necesjsary for the holder to prove the receipt of the let- 
ter ; but it would appear that the actual receipt of the notice 
must be proved, when intimation is sent by a private ^rson, 
or an irregular conveyance. Bayley, 227-8. When notice 
must be sent abroad, it is sufficient to send it by the first regu- 
lar ship, though, if sent by another ship bound elsewhere, it 
would by accident have arrived sooner, and though the holder 
wrote otner letters to the same place by that ship. Muilman v. 
D'Eguino, 2 H. Bl. 5Q5. 

Verbal notice of dishonour is quite sufficient, and may be 
proved anyhow, Sym v. Ferguson, 25th June 1813, Fac. Coll. ; 
m which case the Lord Ordinary found, that it must be proved 
that the dishonour was intimated by letter. But the Court 



tM Op TUB NS^iOTIATION OF BILLS. 

by the holder's letter^iook. But where none of 
these modes of proof can be had, it w6uld seem 
that the oath of the holder, or of the agent em^ 
ployed by him, will be received as sufficient ^vi- 
de&te of intimation baring been given/ 
Ctie or A bill drawn on a house in London had be^i 
& Co. V. indorsed by W. and J. Douglas in Glasgow^ to 
^^'"'*^ Brown, agent in the same town for Douglas, 
Heron, & Co., when it was again indorsed to Sir 
George Colebrooke & Co. in London. The taili 
being furesented to the drawees, first for accept^ 
ance and then for payment, both were refused ; 
upon which Colebrooke & Co. used diligence 
against W. and J. Douglas, who brought a sus- 
pension of it, on the ground that dvte intimation 
of the dishonour had not been made to theuL 
Colebrooke & Co., the chargers, qn the contrary, 
affirmed, that timely notice of both refusals had 
been given to the suspenders by Brown, thdr 

J_M_ I - - -" ' ■ -■-----■ T il K II Mill ■ -— 

were clearljr of opinion^ that it was not necasairy to iotinmte 
the dishonour of a bill in writing ; and they altered the ifit^N 
locator <^ the Lord Ordinary^ and remitted to his Lordship to 
allow a proof generally of the intimation. In the £nglish cane 
of Goldsmith & al. v. Bland & al. at Guildhall^ cor. Lord £1-* 
don^ Ist March 1800^ it was held sufficient, that a clerk i^eiit 
to the indorser's counting-house in business hours^ and finding 
nt^Mdy there, came away without leaving any message In 
Stewart «. Wright and Scott, 13th December 1821, Shaw's 
Rep. I. 218^ the evidence of notice haying been sent was, acer* 
tified copy of a letter <^ intimation by Wright (who absconded 
before he was examined as a witness under an order to that 
effect)^ a marking on the back of the Inli by him^ and the te^ 
timony of a single witness, who swore he ^w the letter writteb 
and put into the post-office. The Lord Ordinary hekl ^is 
sufficient^ and the Court, by a majority, adhered. 

^ This alone, it is thougnt, would not be sufficient to prove 
idtimattott. In the two cases referred to^ the oaths w^ere tnktil 
only in eortobontion of markings made at the time. 
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door-ndghbour^ being oonHmunicated tor him by 
the cashier at Edinburgh, who had receited it 
from London ; id sdpport of which averment, 
Aef produced the cashier'^ letters to Browh, 
with a notaridiink added to eabh of thcim in 
Browti's hand-writings bearing, that he had read 
or shown them to the suspenders. And th^y 
concluded, that this evidence ought to be held 
as sufficient ; at leasts that it might be rendered 
complete by the oath of Brown. The Court wait 
of opinion, that the alleged mode of intimMihg 
the dishonour was su£^ciently formal ; an^ that^ 
if the (evidence arising from the niarkings, af- 
fixed by Brown to the cashier's letters, were cor^ 
toborated by Brown's oath, this would be satis- 
fiictory evidence of such intimation. Aiid he 
having given his oath, W. and J. Douglas were 
finind liable*'' 

The oath of a partner, in corroboration of a 
private making of his own, will also be received 
as sufficient evidence of due notification/ 



« 1780, Colebrooke & Co. a. Douglas, Fac. OAh No 118, 
p. 217. Mor. 1605. 

' 1781,^ Douglas, Heron, & Co. a. Alexander, ibid. No S4, 
p. 59. Mor. 1606. 

Notice to one of several partners is notice to all ; and when a 
bill has been drawn by a firm upon one of the partners, and by 
him accepted and dishonoured, it is unnecessary to give notice 
of such dishonour to the firm, for this must necessarily be 
known to one of them, and the knowledge of one is the know^ 
ledge of all. Bayley, 230. It is sufiicient to give notice to a 
clerk in the counting-house of the drawer or indorser. But it 
would not seem to be sufiicient to give potice to a clerk met in 
the street, or in any other place not appropriate to his master's 
business. Bell's Comm. I. 331. 
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Whether When notification is made, it is not necessary 
protest for the holder of the dishonoured bill, in pur- 
^^^to^u^g recourse, to return the bill and protest to 
^"''*'' the drawer, unless he pay the amount. These 
9re the holder's documents of debt, which he 
cannot safely, and is not bound to part with, un- 
til actual payment is received/ 

^- 1757, HawkiDs & Co. a. Cochran^ Sel. Dec. No 130, 
p. 186, Mor. 1581. 176O, Coutts & Co. a. Nisbet, Fac. Coll. 
No 262, p. 488, Mor. 1586. 

. It is proper to send a copy of the protest along with the no- 
tice of dishonour, particularly if the party to whom notice is 
sent be abroad. It is, however, sufficient to state the fact of 
the protest having been taken ; and even this has been held not 
indispensable, when the party was not in a foreign country, 
and when it does not appear that he had asked for a copy of the 
protest. Robins v. Gibson, 1 M. & S. 288. This was an 
action against the di*awer of a foreign bill, who, it appeared, 
was at Buenos Ayres, where he drew the bill, but had returned 
to England before it fell due. Notice of the dishonour only was 
sent him. Verdict for plaintiff ; and, on motion for new trial. 
Lord Ellenborough said, it did not appear that the defendant 
requested to have the protest, and it would be hazarding too 
much to leave it without some request. He had due notice of 
die &ct of dishonour of the bill, and as the circumstances of 
parties alter, the rule respecting notice also changes, according 
to the convenience of tne case. If the party is abroad, he 
cannot know of the &ct of the bill's having been protested, ex- 
cept by having notice of the protest itself; but if he be at home, 
it is easy for him, by making inquiry, to ascertain that fact. 
Rule refused. 



[' 
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CHAP. IX. 



OF THE PEIVILEGES OF BILLS. 



Besides the privileges of bills that we have al- 
ready had occasion to mention, these documents 
are peculiarly privileged in other respects, of 
which it is extremely necessary that some notice 
should be taken 

It has been shown,*" that bills are complete in buu nm 

llieiraatef* 

themselves, without witnesses, or any of the sta- 
tutory forjnalities essential to the constitution 
and validity of other writs. They prove their 
own dates, whether they be holograph of the 
drawer or not ; whereas holograph deeds of any 
other description, do not prove their dates, unless 
attested by witnesses. But though this rule, 
with regard to the date of bills, be necessary for 
the security of merchants in their transactions 
with proper bills of exchange, it seems doubtful 
how far, in questions with heirs or creditors, it 
ought to extend to these instruments, when em- between 

luinor 



» Ch. III. p. 74. 
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ployed merely to constitute, and as vouchers of 
debt, such as bills payable to the drawer, and pro- 
missory-notes. For by antedating notes and bills 
of this description, the most easy and dangerous 
modes of affecting the rights of heirs, and defraud- 
ing creditors, might be introduced. Heirs, for 
instance, might be cut off from the plea of death- 
bed; inhibiting creditors from the benefit of 
their legal diligence ; and husbands sued for the 
personal obligations of the wife, might be de- 
prived of the defence, that such obligations had 
been granted subsequent to marriage*** 

For these reasons, apparently, it has beeh de- 
dded, that a bill granted on deatti-bed ddes ilo^ 
proVe its onerous cause f sind that ii is cotnpe- 
tent to prove by witnesses, against an bhefous iri- 
dorsee, that a bill was granted on death-bed as a 
legacy. Was not delivered, atid was hot signed by 
the drawer during the graiiter's life.^ 
Diucof ae- As the acccptauces of bills, payable at a celtaih 
peritKl ^het date to the drawer, are seldom dat^ 
questions have arisen Whether or hot the ^cbept- 
ailce is in all cases to be presumed of the date 6t 
the bill. In a cause that was determined ih Hoil 
the Coiirt refused to sustain this pi'esuhiptioh. 



^ Efirk. b. 3. t. S. § 22. 25. 

« 1734, Christisons a. Ker, Diet. v. 2. p. 255. Mor. S226. 

* ly^t, Farquhar a. ShaW, Kam. S. Dec. No 137, p. 193. 
Mor. 12341. — See also Duncaa a. His Majesty's Advocate, 17 §^, 
Fac. Coll. No 103, p. 152; Mor. 12289- A bonajide in- 
donee will not b^ affected by the circumstances mentioned in 
the text See Shaw v. Farquhar, 24th Nov. 176l. Mor. 1444, 
sup. p. 92. 
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unless it w^ supported by proof.« But» Jin # 
subsequent cas^^ it was founds that an acoaptad 
biU proved its own date against the accepter's 
heirs;' and from this authority^ as wdOi a&Jxpm 
the analogy of indorsations^ it may be considered 
as a rule, that an acceptance of an inland bill, 
payable to the drawer, if not dated, will be con- 
sidered of the date of the bill ; and, where it is 
dated, will be hd^ as of that date till the co»- 
•trary be proved/ 

What remains to be observed, concerning the 
privileges of bills, may be conveniently comprised 
and discussed und^r the four following heads :-^ 
1st, Whether bills n^quire intimation ; idly, How 
fkt bills are subject to coQi^pensation ; Sdly^ How 
far bills are arrestable; and, Mhly, For what 
patiod bills retain their extraordinary privileges. 

' I. Whether bills require intimation. 3y tl|e.^^w».«' 
law of Scotland, the possessor of any right may, 
in general, assign or dispose of it at his pleasmre. 
By su.ch assignation; the subject assigned is fully 
vesiied in the assignee ; and, ia personal rights, 
this transference is completed by delivery of the 
right assigned, together with the deed conveying 
it. But as debtors are not presumed to know 
that their debt has b^en made over to a third 
party, and therefore cannot, by the conveyance, 

- ■ I ■■ M . ^ < - . . 

5 Man a/ Wales, Diet. v. 1. p. 90. Mor. 1006. See ch. xli. 
1725, Kennedy a. Arbuthnot, Edgar, p. 185. Mor. 1477^ 
< 1794, Thistle Bank a. Leny, Bell's CaBes.-— See also Nor- 
rii a. Heirs of Sir John Wood, Uict. v. 4. p. I68. Mor. 4466*. 
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be put in mala fde to pay to the original credi** 
tor, it is necessary that the assignation be inti- 
mated or notified to the debtor, to let him know 
that he must make pajrment, not to the first ere* 
ditor, but to the assignee who has now come in 
his place. In the assignation of common debks^ 
this intimation is an essential requisite, not only 
for interpelling the debtor from paying to the 
original creditor, but for completing the convey- 
ance. Hence, though an assignation not inti- 
mated be valid against the granter, who cannot 
quarrel his own deed, yet if, before intimation of 
a first assignment, the assigner shaU grant a 
second one of the same subject to a different as- 
signee, the second assignment, if first intimated, 
is preferable to the first. 
fiiUs le. Bills, according to our two highest legal au- 
iiitiiiuitioD.thorities,^ require no intimation, but effect a com- 
' plete transference of the right without this other- 
wise necessary formality. It is certainly true, 
that the indorsement of an accepted bill of ex- 
change is a complete assignation of the right to. 
its contents in favour of the indorsee ; and, from 
the privileges of bills, this assignation does not 
stand in need of being intimated to the accepter. 
But the doctrine of no intimation being neces- 
sary, in any conveyance by bill, seems to be ra- 
ther questionable. The act of drawing a bill in 
favour of a payee, is an assignment to him of the 
funds which the drawer may have in the hands 



\ 



»» Stair, b 1. 1. 1 1. § 7- and b. 3. 1. 1. § 12— Ersk. b. 3. t. 5. § 6. 
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of the person drawn upon. But this assignment except 
is not completed, so as to secure the payee, until accepted, 
the bill is presented to the drawee for acceptance, 
and intimation thereby given to him that the 
drawer^ by the draft, has transferred the debt to 
the holder ; for, until such intimation be made, 
he cannot be supposed to know of the debt be- 
ing assigned ; and, therefore, may either pay to 
a person holding a subsequent draft, or to ano- 
ther creditor of the drawer who may have at- 
tached the amount in his hands. 

Burn drew a bill, dated 80th July 1731, on case of 
Dalziel, payable to Ker of Houndwood, or or- chaimew. 
der, betwixt and Martinmas then next, which 
was presented and protested for non->acceptanoe 
6th May 1732. 

Bum drew another bill, dated 6th August 
1731, upon Dalziel, payable to ParkhUl, or or* 
der, against Whitsunday thereafter, T^ich was 
indorsed by the payee to Chalmers, and protest- 
ed for non-acceptance 7th August 1731. 

Ker, the pursuer of an action, as representa- 
tive of Ker of Houndwood, to whom the first 
bill was payable, in a competition before the 
Sheriff, pleaded preference on the debt due by 
Dalziel, as having the first bill drawn upon him. 
The Sheriff preferred Chalmers, holder of the 
second bill, as having the first protest for non- 
acceptance; which decision jvas affirmed by the 
Lord Ordinary in an advocation.* 



* 1737, Ker a Chalmers, Diet. v. 1. p. 97. — Session Papers. 
— Mor. 1465. 

6 
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In tb& ca$^ it w^as urged fw Chalmers, thitf; 
tite dejbt due by Dalziel to Burn was not conj^ti- 
tuted by bill ; and no conveydnj^^ of a debt^ not 
constituted by bill, can h^ve tbie^ imvil^ of in- 
dorsation c^ a 1^11, so as to be .efiectual without 
intimation. A bill not indorsed, would not be 
preferable tO an assignation intimated before the 
bUl was presented to the debtor, consequently 
would not be preferable to a bill, posterior in 
date, firat intimated. It is of no importance 
that Mr Ker's IhU ^vas first payable; for the 
second bill contained no information to acquaint 
the persons to whom it was directed, that any 
former bill had been drawn. It was a simple 
draft, to pay a certain sum 9t 9 certain day. It 
was presented, and intimated to the debtor, be* 
fore the prior bill. The first intimatic^ Odm- 
pleted the conveyance, whatever w^ the term of 
payment ; nor can the time when the compcti? 
tion occurred, make my diifereuce. 
PioMifd The pipt^^ting of a bill for non-acceptance is 
to M^na. equivalent to an intimated assignation ;^ and eyen 
^^' a verbal intimation of a dr^ft is sufficient notice 

to the drawee.* 
Indorsee Ouc might apprehend that the indorsee of ai^ 
2|SJdbiiL unaccepted bill could be in no better situation 
than the indorser from whom he derives his 



^ 1734, Mitchell a, Mitchell, Diet. vol. 1. p. 97. Mor. 
1464, 1768, Gavin a. Kippen and Co. Fac. Coll. No 79> p* 
327, Mor. 1495. 1778, Spotiswood a, MacNeil, ibid- No 18, 
p. 33. Mor. ibid. 

* 1724, Fairholm a. Gordon, Edgar, p. 20. Mor. 1462. 
Bell's Com. I. 309. 
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right ; and that if, to interpel the drawee from 
pa3dng bona fde to a posterior order, intimation 
be necessary, the necessity holds as much in re^ 
gard to the indorsee, as to the original payee, in 
whose place he stands. This conclusion, how- 
ever, though it seems sufficiently triable on rea- 
sonable principles, does not appeal! to be sup- 
ported by any authority. It has been found, 
that the indorsee of an unaccepted bill not inti- 
mated, was preferable to a posterior arrester who 
had attached the funds in the debtor's hands."" 
There is evidently, however, no ground of ex- 
pediency for any distinction betwixt a payee 
and an indorsee ; for though indorsations are, 
from motives of utility, more privileged in some 
instances than bills themselves, yet, if intimation 
be at all requisite to put the drawee in mala fde 
to pay to a posterior order or arrester, there is no 
reason why an indorsee should not be bound to 
intimate, as well as the person to whom the bill 
was originally made payable." At all events, 
the consideration of the foregoing cases more 
strongly enforces what has already been frequent- 
ly inculcated, that as soon as a bill or draft is re- 
ceived, it should, without the smallest delay, be 

" 1698, Ewing a, Geills, Fountainhall^ v.ii. p. 11. Mor. 
1460. 

^ The two cases seem to be so identically the same in prin- 
ciple^ that the decision in Ker v. Chalmers^ sup,, must be held 
to overrule that in Ewing v, Geills. On the same ground^ that 
a posterior drafts first intimated^ excludes a prior^ an arrestment 
in the drawee's hands^ for a debt of the drawer^ executed before 
a bill is presented, will also be preferable to it. Bell's Comm. II. 
243. 
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presented by the holder for acceptance, and, in 
case of refusal, protested ; as, by this means, the 
holder not only preserves his right of recourse 
against the drawer, but, by the intimation given 
by the presentment and protest, eiTeetually pre- 
cludes the drawee from paying to another, in case 
he has funds in his hands ; and a double security 
is thus afforded to the holder for his money. 
Efiktof A bill, protested for non-acceptance, divests 
mT^ the drawer of the funds for which the bill was 
drawn, in favour of the payee, so as to exclude 
other claimants.'' But this doctrine is also liable 
to exceptions ; for if the draft be for a greater 
sum than is in the hands of the drawee, and th^ 
holder does not, witl^in a reasonable time, limit 
his demand to the sums acknowledged to be due 



o 1724, Stewart a. Elliot, Edgar, p. 32 ; Mor. 1463.— Fal- 
lope & Co. of Paris, drew upon the house of Guignes of Leg- 
horn, on the 14th M^idor of the year 5 (Ist July 1 796), a 
bill of exchange, at sight, for 5200 piastres, payable to the order 
of Francis Dennl^. On the 18th of the same month, Fallope 
& Co. failed. On the 28th, Neveu & Ca of Geneva attached 
in the hands of Guignes the whole sums owing to the house of 
Fallope & Co. The bill, of which Dennk was the holder, was 
presented by him for acceptance ; and on the answer made by 
Guignes, the drawee, that his hands were tied up by the at- 
tachment, it was protested for non-acceptance. Neveu & Co. 
afterwards loosed the arrestment, and obtained payment of the 
funds belonging to Fallope & Co. Devink being himself a 
debtor of the house of Neveu & Co. in an account-current with 
them, passed to his credit the 28,000 francs, the amount of the 
2500 piastres for which the bill was drawn. Neveu & Co. 
having refused to admit this, the question came to be tried 
before the Tribunal of Commerce, of the department of the 
Seine, which decided, that Neveu & Co. should allow Devink 
credit for the above sum, which had been carried by the bill in 
his favour, drawn on the house of Guignes. And, upon an 
appeal, this judgment was affirmed by the Tribunal of Paris. 
Journal du Palais, Boucher, p. 211.— -A. 
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by the former, these sums will not be attached or 
<iarried by the draft 

Hogg, in consequence of an order from S.CMeof 
Praser, drew bills for L.154 on J. Fraser, wb6Tiaaer.' 
refused to accept, because the sums in his hancb 
belonging to S. Fraser amounted only to L*55, 
7s. Sd. But he offered, for the accommodation 
of his correspondent, to honour a bill of exchange 
for L.100 ; which, however, he was not required 
to do. Hogg took no further measures for 13 
mcmths. By this time, S. Fraser had become 
insolvent, after J. Fraser had interposed his 
credit for him to a considerable amount. An ac- 
tion was then brought by Hogg, in which, in 
order to subject J. Fraser to the payment of 
L.55 : 7 : S^, it was pleaded^ That the drawing of 
a bill of exchange, or, what is the same thing, 
the giving authority to make such a draft, is 
equal to an irrevocable assignment of those ef- 
fects of the drawer, which are at the time in the 
hands of the drawee. To which it was answer- 
ed. That if the pursuer had, within a reasonable 
time, limited his demand to the sums acknow- 
ledged to be due by the drawee, his present 
claim might have been deemed a just one. But 
it would be attended with the most pemidous 
consequences, if, by such unfinished transactions 
as here occurred, any restraint should be intro- 
duced on the freedom of commercial dealings. 
The Court sustained the defence, and found the 
pursuer liable in expences.* 

P 1786, Fac. Coll. No 296, p. 455. Mor. 1521. 
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Whether a And whcTe the person drawn upon has not 
^miet money, but effects, of the drawer in his hands, 
these effects will not be carried or attached by 
the drafts in preference to a posterior arrestment 
of them. 

Fall & Ca, merchants in Dunbar, had in their 
hands a parcel of dry fish belonging to Sinclair, 
which they had undertaken to transport to Bar- 
celona on Sinclair's risk, and to account to him 
for the proceeds. Sinclair drew a bill on Fall & 
Co.; payable to Ewing, which the Falls having 
refused to accept, as they had no cash in their 
hands at the time, Ewing protested for non- 
acceptance. 

About a month thereafler, and while the fish 
were still on hand, Stewart, a creditor of Sinclair's, 
arrested in the hands of Falls. 

In a competition that ensued between the 
holder of the bill and the arrester, the Lords hav- 
ing remitted to the Ordinary to take the opinion 
of merchants. Whether a bill protested for not- 
acceptanoe against a person who has only effects 
and not value in his hands, is, by the custom of 
merchants, equivalent to an intimated assigna- 
tion to. these effects, so as to prefer the holder of 
the bill to one who thereafter arrests before the 
effects be turned into money ? The most noted 
merchants of Edinburgh made answer. That they ^ 
always understood, that protesting a bill drawn 
upon a correspondent, for answering which he 
had in his hands a cargo that may produce money, 
was sufficient to affect such goods, or the produce 
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of them, when turned into cash, without the 
form of an arrestment ; -and that they had' relied 
on bills so protested, as equal to an assignation 
intimated. 

Notwithstanding this opinion, the Court found, 
^' That the protesting the bill against Fall & Co. 
for not-acceptance, wh^i they had no money of 
the draw^efs in their hands, did not affect the 
.parcel of fish in question, then in their hands, so 
as to prefer the porteur of that bill to a subse- 
quent arrester ; and therefore preferred the ar* 
rester.to the sum of L.63, being the value of the 
fish, now turned into money." 

Lord Kilkerran, in reporting this case, makes 
the following observations : — ** The ground the 
Xiords went on was, not what had been chiefly 
argued for the arrester, That a correspondent 
who has no cash but only effects in hands, is not 
bound to accept a bill : for neither is he bound 
to.accept even where he has cash of the drawer's, 
.when the bill is drawn for a greater sum ; yet 
the draft and protest will be an effectual convey- 
ance to the extent of the sum fh his hands. But 
the ground was this. That an assignation to a 
sum of money as due by a third party to the 
cedent, will in no case imply a conveyance to ef- 
fects of the cedent's that n^ay happen to be in 
his hands ; and the implied assignation by draw- 
ing a bill, cannot have a stronger effect than an 
assignation itself, to so much money as due by 
the person on whom the bill was drawn would 
have had ; — Cumfictio in causa ficto, &c. 
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** It wksat the same time admitted, th^t where, 
in such a case, the effects are, after protesting the 
bill, turned into money, action would lie to the 
holder of the bill, where no mid impediment had 
intervened. Not that the drawing of the bill 
implied an assignation to the effects ; for such 
action would lie to the holder of the bill, when 
the correspondent on whom it was drawn came 
afterwards to have the drawer's c^h in his handi^ 
though, at the time the bill was protested f<^ 
not-acceptance, he had neither cash nor effects of 
the drawer's; while yet, for certain, sucji draft 
would not import an assignation to money that 
came only into the correspondent's hands after 
the protest for not-acceptance: but on tins 
ground, that the mandate, or order to pay, is sup* 
posed to continue, and will have effect, how soon 
the correspondent comes to be possessed of value ; 
but still under this exception, unless a mid im- 
pediment has intervened : and such the arrest- 
ment was considered to be in this case, as it is a 
habile diligence to affect the subject^ and is^ fbt 
that reason, preferable to the action. And there* 
fore it was, that, by the interlocutor here pro- 
nounced, it was only found, that the protesting 
of the bill did not affect the fish, so as to pre/br 
the porteur to the suhseqttent arrestments 



4 1744^ Stewart & Ewing Competing. Kilkerr. (Bill of Exch.) 
No 10. 75. Mor. 1493. This case deserves the particular at- 
tention of merchants^ as it seems to clash in some respects with 
mercantile principles and practice. The obserration of Lord 
Kilkerran is no doubt just^ that an assignation to a sum of 
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It has been already observed,' that bills or pre- biUs for 
cepts for fungibles have not the privileges of bills J^wUi- 
of exchange.; and therefore, a precept drawn hy*^°***^**^ 
one person in favour of another, ordering a third 
to account to him for 190 bolls of salt, and 51 
stones of iron, was found to require intimation ; 
and a posterior arrestment of the debt and effects 
was sustained.^ 

Bank-notes or bank-bills, which lawconsiderSBank. 
as cash or ready money, are fully transferred by no intima. 
mere delivery, without any intimation. And*^""* 
even where one offers a proof that a particular 
note had been his property, and was tsJsen from 
him either by stealth or violence, though pay- 
ment may be refused to him who was guilty of 
the theft or robbery, yet the note, the moment 
it is out of his hands, is no longer affected by 
tibe circumstance, or, like other moveables, sub- 
money due by a third party to the assignor^ does not imply a 
oooTeyaDce to the assignor's effects in his hands ; and that the 
implied assignment by drawing a bill, cannot have a stronger 
efl^t than an assignation itsel£ But it certainly often happens, 
ib the exuberant confidence of commerdal transactions, that 
bills are drawn on the consignee of a cargo, and taken in pay- 
ments from the drawer by indorsees, on liie fiuth and supposi- 
tion, that the consignment will cover and secure the debt. If 
the drafts, however, and the intimation of them, are not to be 
considered as a sufficient transference of the property to tliK 
holders, so as to exclude posterior claimants, it might tend ma- 
terially to diminish the confidence and interrupt the despatch 
of mercantile dealings. — ^A. 

In Campbell, Thomson, & Co. v. Glass & Son, 28th Ma^, 
1803. Mor. App. to Implied Assignation, No 2, a protested bill 
was held to give a preferable right to the holder, over a sum of 
money in the drawee's hands, though not due, to that given by 
a posterior arrestment. 

' Ch. III. p. 53. 

" 1706, Anderson a, Turnbull, Diet. v. 1. p. 96. Mor. 1460. 
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ject to am vindicatio, but must be paid to the 
holder ;* which arises both fix>m the nature of 
bank-notes, and from the plain intention of the 
law authorising banks.'' 

Summary I^ then, the decision in the case of Ker a. 

this sal). Chalmers is to be received as authority, and 
there appears no good cause why it should not, 
the following deductions may be drawn from 
the preceding paragraphs : — 

I. That a protest for non-acceptance is equi- 
valent to an intimated assignation, so as to debar 
the drawee from paying to a subsequent order, 
and to exclude the claims of other parties ; but 
where effects, and not money, are in the hands 
of the drawee, an intimaticm by protest is not 
preferable to a posterior arrestment of the effects. 
% That, as in the case of common assignations, 
the first intimation of a bill or draft is preferable 
to a prior bill last intimated. 3. That a simple 
indorsation on a bill makes a full conveyance 
without the necessity of intimation,'' though a 
bill not indorsed would not be preferable to an 
assignation intimated before the bill was pre- 
, ^nted. 4. That a bill, when intimated, divests 
Uie drawer of the money for which the bill was 

* 1749, Crawfurd a, tl\e Royal Bank^ ibid. v. S, p. 47- 
Mor. 875. 

" Ersk. b. 3, t. 5, § 6. The transference of bills already ac-. 
cepted is^ in like manner, completed by the mere indorsation of 
the holder, without intimation to the accepter. And bills blank 
indorsed, which have been lost or stolen, pass, without challenge, 
to a honajide acquirer. See &up. p. 154. 

^ See sup, p. 241, note °. 
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drawn ; but if the bolder does not, witbin a rea- 
sonable time, limit bis demand to the amount 
acknowledged by the drawee, the sum in his 
hands will not be attached. 5. That bank-bills 
and notes are transferable by mere delivery, 
without intimation. And, 6, That bills or pre- 
cepts drawn for fungibles, in all cases require 
intimation, to exclude the diligence of other 
creditors. 

II. How far hills may he compensated. — Com- Definitum 

01 coin* 

pensation is defined to be the contribution and pensatum. 
concurrence of debit and credit, between any 
two parties who are reciprocally debtor and cre- 
ditor to each other at the same time, and each in 
his own right, in debts which are of the same 
species and quality, so as that the one may be 
set off against, or pleaded by way of exception 
to, payment of the other. Bills are so far privi- whether 

, competent 

leged, that in the hands of an onerous indorsee, to accepter 
they cannot be compensated by any debt owing 
to the accepter by the original creditor.'' Where 
only two parties are concerned, however, all ob- 
jections are competent, hinc inde, by the one 
against the other, as in common contracts ;^and 
the accepter of a bill, or granter of a note, may 
set off any liquid and acknowledged debt owing 
to him by the drawer of the bill or payee of the 
note, in payment and extinction in full, or, pro 

"^ ^699, Stewart a. Gordon, Diet. v. i. p. 98. Mor. 1497. 
—1748, Tudhopc a. Turnbull, Kilkerr. No 6I, p. 81. Mor. 
1510. 
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tanto, of the sum in the bill or note/ But com- 
pensation of a bill cannot be pleaded upon an 
open account, ag&inst which the triennial pre- 
scription has run before the date of the bilL^ 
And in the suspension of a charge on a bond, 
where the suspender craved compensation of a 
suin due to lum by the charger per bill, the 
charger was allowed to plead recompensation, 
because he was cautioner for the suspender in a 
bond for a greater sum, and therefore was en- 
titled to retention of the sum in the bill, till he 
was relieved of that cautionary obligation.' 
Whether Formerly, when bills had been allowed to lie 
after tenn over for somc Considerable time, without dili- 

of pay- 
ment gerice having been used, compensation was re- 
ceived against them as common debts ;* but 
since the 12th of George III., by which bills re- 
tain their extraordinary privileges for six years,^ 
it has been found that compensation is not 
pleadable against the onerous indorsee of a bill, 
though it may have lain over two years after its 
date, and eighteen months after the time of pay- 
ment^ without any demand being made, or dili- 
gence used.'' 



« 1706, Plumber a. Houston, Diet v. i. p. 98- Mor. 1498. 
—1714, Arbuthnot a. Newgrange, ibid. Mor. 1505. 

y 1773, Clark a. Buchanau^ ibid, v. iii. p. 150. Mor. 2664. 

« 1711, Irvioe a, Menzies^ ibid. v. i. p. I68. Mor. ^86. 

* 1749, Thomson a. Colvil, Mor. 1632.— 1 762, Smith a. 
Douglas, ibid, v, iii. p. 9I. Mor. 1644. 

»» 1787, Robertson a, MacGlashan, Fac. Coll. No 309, p. 
477. Mor. 1648. 

« 1777, Elliot a. Mackay, Diet v. iii. p. 91. Mor. 1648. 
See sup, p. 148, note K 
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Bank-notea, payable to the bearer, are obvi-B«ik. 
ously exempted from compensation; and oneikoiieto 
who grants a draft on his banker, payable to the ^SS^' 
bearer, or bis order, on demand, is not entitled 
to plead compensation, in a question with an 
onerous holder of it, upon a debt diie to him by 
the person to whom the draft was origmaUy de- 
livered/ Nor can the accepter of bills indorsed 
by the drawer, before the term of payment, to 
his CTeditoi^' factor, upon a receipt, bearing that 
the value, when paid, should be remitted to the 
creditors on. account of the delbt, plead comp^i- 
sation on a relative bill, of the same date, granted 
-to himself, partly as creditor of the drawer in a 
balance due on former transactions, and partly 
in consideration of his own acceptances. 

Crosbie, on 2d December 1773» granted two caie of 
acceptances to Sheriff for L.150 each, the one co. «. 
payable at three, and the other at six months 
after date ; and Sheriff, on the other hand, 
granted his acceptance to Crosbie for L.700. 
The two bills, accepted by Crosbie, were soon 
after indorsed by Sheriff to Sir William Forbes, 
James Hunter, and Co., who granted the follow- 
ing receipt : — *^ Received from Mr Alexander 
Sheriff his two bills on, and accepted by, An- 
drew Crosbie, Esq., L.150 each, which, when 
pai^ we shall remit the value to Herries & Co., 
on account of the debt owing them by Messrs 



* 1794, MacGilchmt a. Arthur, Fao. Coll. No 89, p. 200. 
Mor. 877. Sup. p. 37, note «?. 
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Sheri£P and Guthrie.'' Sheriff &iled in February 
thereafter ; and, upon the 1st March, a protest 
was taken agauist Sir William Forbes & Co., 
stating, in substance, that Crosbie had only ac- 
cepted these two bills, to enable Sheriff to raise 
L.300 by discounting them, to pay a bill which 
he owed to Mansfield, Hunter, & Co., for which 
he and another gentleman were bound ; and 
being a creditor of Sheiiff himself in L.400, had 
got a bill of the same date with the two L.150 
bills from Sheriff for L.700, as the amount of 
these two bills, and the debt of L.400, being the 
balance due to Crosbie on former transactions; 
and, therefore, that he was entitled to compen- 
sate the two L.150 bills with the L.700 bill, as 
the two coeval bills had not been purchased in 
the way of commerce, but indorsed in security 
of a prior debt. Crosbie, in order to take the 
opinion of the Court upon his plea of compensa- 
tion, presented a bill of suspension of the two 
bills accepted by him. The Lords repelled the 
defence of compensation.® 

In the diversified transactions of merchants, 
many complicated questions have occurred with 
regard to the claims of compensation and reten- 
^ tion upon bills in bankruptcies. For informa- 
tion relative to these, a reference is made to that 
part of the work which treats of cross-ranking, 
under the title of *^ Bills in relation to Bank- 
ruptcy." 

« 1775, Hemes & Co. a. Crosbie, Fac. Coll. No l62, p. 44. 
Mor. 2577. 
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• % *• 

III. How far bills are arrestable. — ^Arrest- Natme of 
ment, as a diligence competent to a creditor, is ment 
the command of a judge, issued at the instance 
of the creditor, by which he, who is indebted in . 
a sum of money, or other personal obligation to 
the arrester's debtor, is prohibited from paying 
the debt, or performing the obligation, till the 
debt due to the arrester be paid or secured. The 
person in whose hands the diligence is used is 
called the arrestee. 

Bills, according to Erskine, are not arrestable; whether 

dUIs ar- 

for being considered as bags of money, which restabie. 
pass from hand to hand, they cannot be affected 
by any burden in the person of the possessor.^ 
It seems to be a favourite^ phrase with our law- 
yers, to compare bills to bags of money ; but 
the similitude is rather injudicious in some cases, 
and in none more so than in the present cas?. 
A bag of money belonging to a debtor may evi- 
dently be arrested in the hands of a third party, 
but it is not so certain that a bill can ; which 
arises from a principle of dissimilitude, rather 
than of similarity. Bills, as peculiar instruments 
of commerce, are favoured in a way that bags of 
money certainly are not. As a general rule, and 

' B. 3, t. 6, § 7. . . 

Two distiDC^ questions arise out of this opinion of Erskine, 
1^/, When a bill is payable, or indorsed in mil or blank, to a 
factor or trustee for the true creditor, whether creditors of the 
latter can attach the claim, by arrestment, in the hands either 
of the accepter ox of the bill-holder ? 2d, When a bill is payable 
to the creditor himself, and is in his own hands unindorsed, whe- 
ther his creditors can . validhrarrest in the accepter's hands ? 
For the second of these questions see post, p. 26l. 
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wherever the privileges of bills are concerned^ 
the doctrine laid down by Erskine, that bills are 
not arrestable, is sufficiently correct ; but, like 
other general rules, it appears to admit of excep- 
tions. It is easy to figure a variety of cases 
where a debt constituted by bill may be afiected 
ShtoAe ^y arrestment For instance, an agent in this 
buds of a country sells fi^oods on commission for a house 
nttaUtt. in England to the extent of L.5000, and takes 
bills fix)m the purchasers for the price, which he 
indorses to a third party for his behoof, and af- 
terwards fails or absconds. The English house 
uses arrestments in the hands of the gratuitous 
indorsee, with the view of attaching the debt in 
his custody. It would be hard to say that this 
arrestment was of no avail, upon the general bro- 
card, that bills are not arrestaUe, and that the 
sum in the arrestee's hands could not be secured 
by this diligence, merely because the debt was 
ocHistituted by bill. On the contrary, it may be 
presumed that such an arrestment would, upon 
equitable principles, be sustained as perfectly 
valid; and that the gratuitous indorsee would 
be made liable in breach of arrestment if he af- 
terwards indorsed away the bills.^ 

The decisions upon the point are by no means 
uniform, and, indeed, are rather at variance with 



K This opinion of the author is not correct. The case he 
supposes is identical in principle with those of Haddow v. 
Campbell & Co.^ and Dick v. Goodall & Co., pof/. p. 257, and 
260. 

If the indorsee had actually received payment, the arrestment 
would be effectual. 
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each other. In the case of Jamieson a. Leckie,'^ 
it was decided^ that bills deposited, blank ih^ 
dorsed, cannot be arrested in the hands of the 
depositary. By a subsequent decision, it was 
found that an arrestment in the hands of a trus- 
tee will carry the sum in a bill not due, in pre* 
ference to an arrestment in his hands after the 
bill was paid to him. 

Bills were drawn by Gordon on certain per* ciue or 
sons indebted to him, payable to Falconer, which, iim»* ^' 
by Falconer's oath, were ascertained to be for the 
drawer's behoof. Innes, a creditor of Gordon, 
arrested in Falconer's hands after the draft, but 
before Falconer had recovered payment from 
the debtors. The question was, if these arrest* 
ments in Falconer^s hands affected the sums in 
the bills ? The Lords found that the arrestments 
did affect the sums in the bills, — ^for this reason, 
that, by the very drawing of the bills by Gor- 
don upon his debtors, the right to the money 
was transferred to Falconer, who thereby be- 
came liable to account ; and, for that' reason, 
arrestment in Falconer^s hands was not only 



^ n^9. Diet, ^-^i* P* ^6. Mor. 711* In ppposition to this 
case^ Mr Bell, in his Commentftiies, v. ii. p. 358 (note), men« 
tions that of Douglas, Heron, & Co. a. Malcolm, 9th March, 
1782, which is not reported. Malcolm having in his possession 
bills to the amount or L.4000 belonging to Brown, an arrest- 
ment was used in his hands by Douglas, Heron, & Co. The 
arrestee having notwithstanding delivered the bills to Brown, 
was found liable in breach of arrestment— A. 

Mr Bell, Coram. II. 77. (4th ed.), observes, that " on in- 
quiring concerning this case, I am assured by Lord Craigie, 
tliat the decision went on circumstances of gross fraud, not on 
the point of law,." 
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Su£uieth^"g*^t habUe, but to be the proper method of. 
Jj^*^* affecting the money ; though it was at the same 
^^f^^ time observed, that, had arrestments been used 
in the hands of the debtors, it might, j^wr^ cre^ 
ditorum, have been sustained, evidence being • 
given that Falconer was but an interposed per- 
son.* 

In a still later case, an arrestment in the hands 
of a fector or agent, of bills blank indorsed 
lodged with him, and bills drawn payable to 
him, in order to receive payment, was found 
inept (of no effect) ;^ but arrestments used after 
he had received payment, was sustained.* 

From what was stated in the case of Creditors 
of Grordon a. Innes, it would appear, that where 
the peculiar privileges of bills are not in ques- 
tion, an arrestment in the accepter's hands would 
be good. This seems to be corroborated by a 
subsequent decision, where, however, there were 
special circumstances. A debtor having em- 



* 1740^ Creditors of Gk)rdoD a. Iddcs, Kilkerr. (Arrestment.) 
No8, p. SO. Mor. 715. 

^ IJol, Thorold, &c. a. Forrest & Sinclair, Diet v. iii. p. 
41 • Mor. 753. This case, as reported in the Faculty Collec- 
tion, makes no mention of the decision on the point relative to 
the arrestment of bills. The doctrine it tends to establish is, 
that the arresters of debts in Scotland, due to an English house, 
are preferable to the assigness under a commission of bankruptcy 
in England, — a doctrine, the principle of which was afterwards 
entirely departed from, particularly in the cases Rhone a. Pa- 
rish & Schreiber, 6th August 1776, Mor. 4593, and Reid a. 
Struthers, 1st Julv 1803. The case of Scott a. Small, 1779> 
mentioned in the l)ictionary, does not appear to hare been col- 
lected. — ^A. 

> 1768, Fac O^l. Pewtress & Roberts a. Thondd, &c. Fac. 
Coll. No 72, p. 315. Mor. 757- (note.) 

S 



OF THE PRIVILEGES OF BILLS. 257 

ployed, to sell goods for him, a person who took 
from the purchaser a bill for the amount payable 
to himself, an arrestment was laid in the hands 
of the holder of the biU, and afterwards an ar- 
restment was used by another party j in the hands 
of the purchaser who had accepted the bill. The 
last arrestment in the hands of the accepter was 
preferred.^ But an arrestment of a bill before 
payment, and after acceptance, in the hands of a 
consignee, who had a right to part of the con- 
tents of the bill, was of no eflfect 

Macintosh of Antigua remitted to Allans & cwe of 

^ Haddowv. 

Gow of Glasgow, to whom he owed L.38, 12s., campbeii 
a bill for L.200 on Drummond & Co. of Lon- 
don. The bill was enclosed in a letter, which 
mentioned, that he meant soon to draw on them 
in favour of his other creditors. The bill was 
received by Allans & Gow on 2d January, and 
was payable 10th March, 179*. On the 25th 
February, 1794, after the bill had been accepted, 
an arrestment was used by Pitcairn in the hands 
of Allans & Gk)w on a debt due by Macintosh, 
which was afterwards acquired by Haddow. 
Macintosh, on 30th January 1794, drew a bill on 
Allans & Gow, in favour of A. Campbell & Co., 
for L.89, 15s. payable thirty days after sight. 
This bill was protested for non-acceptance on 
12th April, and for non-payment on 15th May, 



* 1752, Dunlop a. Jap, Fac. Coll. No 5, p. 7. Mor. 741. 
This case, and that of Creditors of Gordon r. Inncs, .w/p., are 
now held erroneous, and were overruled by the cases of Haddow 
V. Campbell & Co., and Dick v. Goodall & 'Co.-, post. 
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« 

wiiethcr 1794, bfeforc which time the bill on Drummond 
hmdsofa&Co. WBS paid. On the 9th December, 1794f 
^Mtabk*'' Haddow executed a second arrestment in his 
own name. He afterwards insisted in a process 
of furthcoming,™ which was conjoined with an 
action of multiplepoinding" at the instance of 
the arrestees. A. Campbell & Co. objected to 
the validity of the original arrestment by Pit- 
cairn, and maintained, that the draft in their fa- 
vour, with the protest taken on it, after Allans 
& Gow had received payment of the bill, must 
be considered as a completed assignation to the 
fund in medio to the extent of the debt ; and as 
the bill was deposited with Allans & Gow, for 
the purpose of enabling Macintosh to draw on 
them in fkvoiu: of his other creditors, the bill 
granted to A. Campbell & Co., which was prior 
in date to the arrestment, was to be considered 
as an assignation intimated before the former 
was executed. The Lord Ordinary found the 
arrestment at Pitcairn's instance, when the ar- 
restee was only in possession of the instruction 
(voucher) of the debt, was inept ; and therefore 
preferred Cmapbell & Co. upon the interest pnv 




^ A process of furthoomiDg is an action at the instance of 
the arrester to make his arrestment effectaal^ by obtaining de- 
Itrery^ or payment^ from the arrestee, of the funds and effects 
atfadied in his hands. — A. 

* A process of multiplepoindin^ is an action raised at the in- 
tluioe of a person, in whose liandk the same funds hare been 
attached by different parties to have the respective rights of the 
daimants discussed, and a sanction given to him to pay to wh<^ 
ever u found to have the best right. — A. 
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duced by them. To which judgment the Court 
adhered.*" 

There is manifestly, therefore, a Considerable ^ i " " "!^ 
discrepancy in the decisions respecting the arrest- <atk 
ment of bills. The unreported case of Douglai^ 



*> 179^, Haddow a. Campbell & Co. Pac. Coll. No 6, p. 15. 
Mor. 763. Mr Bell, Comm. II. 76, states the foUowiiig as the 
opinions of the judges in this case^ Lolib EsKdROVfi held, that 
an arrestment in the hands of Drummond, the accepter of the 
bill, would have been competent, though defeasible by an oner- 
ous indorsation^ and professed that he could see no distiiletioti 
between this case and Thorold's in favour of the arrestment. 
He held the case to be the same as if a bond or obligation had 
been lodged with a trustee, and that arrestment could be availb 
able only for what was actually received of the sum at the date 
of its being used. The bill held not to be attachable lis a cor- 
pus. Lord President Campbell denied the competency, of 
arresting in the hands of the accepter by a creditor of Mao- 
intosh. It was placed with the arrestee for a special purpose. 
The case of Thorold, as his Lordship stated it, seemed to be a 
little doubtful, for which he mentioned a note of Lord President 
Dundas, which seemed to say, that the judgment as reported 
was altered. This, however, was stated by Mr George Home 
(clerk of Court, a^ person of most remarkable correctness), to be 
a mistake. But his Lordship added^ that this case did not de- 
pend on that precedent. If arrestment be competent at allj the 
present form is effectual. The Jus exigendi was in the truster^ 
and,' in late cases, the arrestment of the obligation to account 
was found competent, arrestment being the proper diligence for 
attaching all personal obligations not the subject of adjudica- 
tion. See case in Kilk. p. 39, and M'Leod's case in 1779* 
But he placed his difficulty no the ground of special appropria- 
tion. Lord Justice Clerk M'QuEENi— '•In Thorold's case, 
the subjects were chiefly accepted bills. 'The Court of opinion, 
that ai'restments were good, and that the commission of bank^ 
ruptcy had no effect in Scotland. In every trust there is a 
personal Jtis crediti, which is arrestable. But here the trustee 
fiad nothing in his hands ; vouchers of debt ar not subjects of 
arrestment. Lord Eskorove, — The person who Emitted the. 
bills did not specify the creditors to whom the contents should 
be paid, and so no special appropriation^ Presidi^kt agreed 
as to this. 



.•».• 1*. - 
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Whether Hefon, & Co. a. Malocdm. militates against that 
hands of a of Jamieson a. Leckie ; and the decision in the 
Creditors of Gordon a. Inhes is encountered by 
those in Thorold & Co. a. Forrest & Sinclair, 
luad Haddow a. Campbell & Co. From these 
last cases it must be inferred, that arrestment of 
a bill in the hands of a payee or third party, is 
ineffectual until the money be paid, and will not 
exclude the claims and diligence of other cre- 
ditors. At the same time, it may be deduced 
from the other decisions, that, by the arrestment 
of a bill, deposited with a third party for behoof 
of the proprietor, a sufficient nexus is imposed 
as to render it unsafe for the arrestee to part with 
ity until the claims of the arrester be discussed.^* 
Were the author disposed to hazard an opinion 
on the subject, he would be inclined to think. 



P This IB DOt the case ; and it is dow held to be fixed^ that 
when bills are payable^ or indorsed^ to an agent or trustee^ ar- 
fiestment in his hands for a debt of the constituent, is altogether 
jmept^ unless the trustee has actually received payment. Bell's 
Comm. II. 76. Dick v. Goodall & Co.^ 1st June 1815^ Fac. 
Coll. Dick, a creditor of Anderson, arrested in the hands of 
Goodall & Co. certain bills indorsed to them by Anderson^ and 
brppght a furthcoming. Per curiam, — " This point is quite 
settl^. In the case of Roberts, and afterwards in the case of 
^addow, the Court proceeded on the general principle, that it 
is impossible to arrest bills in the hands of the indorsee. Dick 
ought to have raised an action of exhibition." Found that the 
bil^ had not been habilely attached. 

It is not easy to say what mode of attaching bills in these 
circumstances ought to be adopted; indeed none can be de- 
pended on, till it shall have received the sanction of the Court. 
Mr Bell recommends an action of exhibition against the cus- 
todier of the bill, with an arrestment against the debtor (ac- 
cepter). Comm. ib. 
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with Mr Bell, that them is txo obvious reaton «Why 
a bill may not be attached by an arrestment, so 
as^ to secure a preference against all but tmerouk 
indorsees. , * 

It is well ascertained, however, that a bill dfue ^«*«' 

bills due 

to the debtor himself, can neither be effectudlf to debtor 

•^ himself 

arrested in his own hands, nor in those of the aof^ anestaUe. 
cepter ; and that indorsation will defeat the dili^ 
gence.*» 



^4 In the case of Smith a. Home^ 1712> Dalrymple^ No 93, 
p. 130, Mor. 1502, it was offered to be proved, that an arrest- 
ment in the hands of the payee was prior to the indorsement by 
him ; but this was refused, and the indorsation sustained, in 
respect it was not alleged that it was gratuitous, or that the ar- 
restment was known to the indorser. — See Forbes d. Innes, 1739> 
Home, No 113, p. 182. Mor. 712.— MacCoull a. Logan, Diet. 
V. i. p. 105. Mor. 1694. — ^Neilson a. Russell, Diet. vol. ii. p. 
218. Mor. 1508 and 1685.— And Sinclair a. Lochhead, 1798, 
Fac. Coll. No 88, p. 208. Mor. App. to Bankrupt, No 9. — A. 
It was held in Forbes v, Innes, sup, and in More v, Paxton, 
9th December 1766. Mor. 12,259, in (Questions as to promissory- 
notes, that an arrester should be preferred to an indorsee, unless 
the latter could prove that the indorsation was prior to the arrest- 
ment. But it is now held, both as to bills and promissory-notes, 
that an arrestment does not affect the right of an onerous indor- 
see, even though he was aware of its existence. Bell's Comm. ii. 76. 
Mr Bell is farther of opinion, that arrestment by itself la 
an incompetent diligence for attaching a debt due by bill, in any 
drcumstances. None of the cases, however^ have hitherto sanc- 
tioned this opinion, and there seems nothing inconsistent in 
holding, that while a bill remains with the original creditor un- 
indorsed, an arrestment in the accepter's hands for a debt of the 
holder, may be valid, so far as to bar the accepter from making 
payment to him, and to afford the arrester a preference in a com- 
petition with other creditors. As the privileges bestowed upon 
mdorsees, on account of the convenience of commerce, are the 
only ground on which debts due by 1bill have been exempted 
from arrestment, by which other moveable debts are affectable, 
—when these privileges are not concerned, the ordinary rul^ 
should be applied ; in the same manner, as we have already 
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How ukm IV. For what period bills retain their extra^ 
tiwirpri. ordinary privilege^. — ^Before the year 1772, it 
^'^^ had not been ascertained how long the privileges 
of bills endured, so as to entitle the holder to an 
action upon them against the debtor, or what 
lapse of time or silence, on the part of the holder, 
was to be construed into a loss of his right, suf- 
ficient to debar him from pursuing. There was, 
accordingly, a variety of decisions on the point/ 
But to obviate the inconveniences which had 
been found to result from the not limiting bills 
and promissory-notes to a moderate enduranoe, 
it was enacted by 12. George III. c. 72, that 
action and diligence on bills and notes should be 
circumscribed to six years after the terms at 



8een^ that though no plea of compeusation^ or qualification of 
any kind not appearing ^n the bill itself^ can be stated against 
an indorsee, yet when the bill remains with the original parties, 
all such defences are quite available to the accepter. 

The mode of attaching a bill effectually, so as to prevent the 
creditor's diligence from being defeated even by an indorsation, 
is (as recommended by Mr Bell) by ai'restment in the accepter's 
hapds, and application to a competent court, to take the bill 
into its own custody. See Sir H. Dalrymple v, Ross, l^th Nov. 
17S7. Mor. 4819* Bell's Comm. ib. As the preference would 
in this case still depend upon the arrestment, (the sequestration 
of the bill beinc; merely a precautionary measure, to prevent an 
indorsation), tpis affords an argument in favour of what is 
stated above, that when no indorsation has in fact been made, 
an arrestment ought to be held a valid attachment of the 
debt. 

r See 1766, Wemvss a. MacNaughton, Fac. Coll. No 37. p. 
62. Mor. 1644— 17o7> Maxwell a. Maxwell, Und, No 52. p. 92* 
Mor. 1645.-^1767, Colquhoun a. Duke of Argyle, ibid. No 53, 
p. 93. Mor. 1646 — 1768, Ker a. Ker, ibid. No 77, p. 323. Mor, 
1 648. 
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which such bills or notes became exigible. And 
bills now retain their extraordinary privileges 
during that period.* 



• 1787^ Robertson a. MacGIasban^ Diet, v. iii, p. 91» Mor. 
11439. Sec gup, p. 148, note K 
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OF THE ACTION AND DILIGENCE ON BILLS. 



Speedy ez- The general adoption of bills, in all mercantile 

eeutioii on *^ * 

biiu. and money transactions, has proceeded not only 
from their being susceptible of a rapid circula- 
tion by means of indorsement, and from their 
affording a greater security to the holder, by 
being exempted from the exceptions pleadable 
against other writs, but from their possessing, at 
the same time, all the privileges of bonds, in the 
ease and expedition with which the debt may be 
recovered from the debtor, without the formality 
and delay of an action at law. On common debts, 
diligence against the person or estate of the debt- 
or can only proceed in consequence of the judg- 

Dccweof ment of a court. But in bonds, or other deeds 

tion. for the payment of money, a clause is generally 
introduced, by which the parties dispense with 
the necessity of an action, and consent that the 
deed shall be recorded in the books of a court 

, having a competent jurisdiction, and that execu- 

tion may pass summarily thereupon. In the event 
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of the debtor refusing or delaying to pay, the 
possessor of the deed has only to give it to the 
clerk of court, who enters it among the records^ 
and delivers an extract or authentic copy of it, 
accompanied with a decree, upon which the debt^ 
or may be summarily charged. No clause of re- 
gistration could possibly enter into bills, that 
being incompatible with their nature ; but the 
privilege of summary execution was conferred 
on them by act 1681, 20th of 3d Parliament of Act 1681, 

ch.S. 

Charles II., which is as follows : — " Our Sov^-y 
reign Lord, considering how necessary it is for 
the flourishing of trade, that bills or letters of 
exchange be duly paid, and have ready execu* 
tion, conform to the custom of other parts^ doth 
therefore, with advice and consent of his estates 
of parliament, statute and ordain. That in cdse 
of any foreign bill of exchange from or to this 
realm, duly protested for not- acceptance or for 
not-payment, the said protests having the bill of 
exchange prefixed, shall be registrable within 
six months after the date of the said bill in case of 
non-acceptance, or after the falling due thereof in 
case of non-payment, in the books of Council and 
Session, or other coiripetent judiisatures^ iat the in- 
stance of the person to whom the same is made 
payable^ or his order, either against the drawer or 
indorser, in case of a protest for not-acceptance^ 
or against the accepter, in case of a protest for 
not-paymentj to the effect it may have the iau- 
thority of the judges thereof interposed theriBto^ 
that letters of horning, upon a simple charge of 
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six days, and other executorials necessary, may 
pass thereupon for the whole sums contained in 
the bill, as well exchange as principal^ in form as 
effeirs ; sicklike, and in the same manner as upon 
registrate bonds or decrees of registration pro- 
ceeding upon consent of parties : Providing al- 
ways, that, if the saids protests be not duly re* 
gistrate within six months, in manner above pro- 
vided, then, and in that case, the saids bills and 
protests are not to have summar execution, but 
only to be pursued by way of ordinary action as 
accords. And further, it is hereby statute and 
enacted, that the sums contained in all bills of 
exchange bear annual rent, in case of not-accept- 
ance from the date thereof, or in case of accept- 
ance and not-payment, from the« day of their 
falling due, ay and while the payment thereof 
And further, his Majesty, with advice foresaid, 
hereby declares, that notwithstanding of the fore- 
said summar execution provided to follow upon 
bills of exchange for the sums therein contained, 
in manner above specified, yet it shall be leasom 
to the party charger to pursue for the exchange 
if not contained in the saids bills, with re-ex- 
diange, damage, interest, and all expenses, before 
the ordinary judge ; or, in case of suspension, to 
eik the same to the charge, at the discussing of 
the said suspension, to the effect that the same 
may be liquidated, and decree given therefor, 
either against the party principal, or against him 
and his cautioners, as accords." 
AcU696, This statute is made applicable to inland bills 
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by act 16965 c. 36, which statutes, enacts, and 
declares, *' That the same execution shall be 
competent and proceed upon inland bills or pre«> 
cepts, as is provided to pass upon foreign bills of 
exchange by the twentieth act of the third par* 
liament of Eang Charles the Second^ holden in 
anno 1681, which act is hereby extended to in- 
land bills and precepts in all points." 

The protest of an accepted bill, therefore, may sunmuHy 
at cHioe be recorded in the books of Council andoni^lhr 
Session, or in those of any other court within the 
jurisdiction of which the debtor lives, and a de- 
cree is immediately issued, upon which a charge 
of payment of six days is given, at the expiry of 
wiueh, if payment be not made, diligence may 
proceed on the same warrant to secure his pro- 
perty or person. In the case of non-acceptance, 
execution may pass at the suit of the holder, 
against the drawer or indorsers.'' This summary 
recourse against the drawer and indorsers, even 
before the term of payment^ if the drawee re* 
fuses to accept, seems to have been given, be* 
cause the creditor in a bill frequently consents to 
a distant term of payment, in consideration of 
the additional security he is to acquire by the 
acceptance and responsilnlity of the drawee ; and 



a 179^> Cowan a* Kay. Diet. v. iii.p,84n Mor. l6^1. In 
this case^ the day of payment of the bill was not till 11th June ; 
kmt acceptance having been refused^ a charge of horning wa^ 
given by an indorser to the drawer on 23d May. '^ The Lords 
were clearly of opinion^ that the charge was authorised by tho 
statutes 1681 and 1772." 
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when disappointed in this respect, it would be 
hard were he obliged to wait the long term of 
payment to which .he consented, merely in the 
view of obtaining that security.** But after the 
bill was accepted, the statute 1681 authorised Qp 
summary diligence against any other than the 
accepter; and in the event of his failure, the 
holder could only proceed by way of ordinary 
action against the drawer and indorsers. To re- 
tnedy this, it is enacted, by IS. George III. d 72, 
^ed 1 42^ « That from and after the 15th day of May, 
drawen 1772, sumiiiary execution, by horniqg or other 
«»• diligence, shall pass upon bilk, whether foreign 
or inland, and whether accepted, or protested for 
non-acceptance, and upon all promissory-notes 
duly negotiated, not only against the accepters 
of such bills, or granters of such notes, but also 
against the drawers of such bills, and the whole 
indorsers of the said bills and notes, jointly and 
severally, except where the indorsation is quali- 
fied to be without recourse, saving and reserving 
to the drawers or indorsers their respective claims 
of recourse against each other, and all d^fenp^$ 
against the same, according to law." 
Sums re- It is only the principal sum in the bill, with 
by^hoidlr. the interest, that can be charged for summarily. 
The exchange, when it is not included in the 
bill, the re-exchange incurred by suffering the 
bill to be protested and returned, and the ex- 
pense of diligence, must be recovered by an or- 



^ Erek. 3. 2. 36. 
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dinary action ; because these not being liquid 
debts, must be previously constituted by the 
sentence of a judge, that the amount may be 
legally ascertained ;"" but, in a suspension, they 
may be eiked or added to the charge, and decern- 
ed for at the discussion of the suspension. Ex- Exchange, 

.V . re-ex- 

change and interest are always due for non-pay- change, 

ment. Re-exchange is due if the holder is ob- 
liged to raise money by re-drawing bills in the 
place of the first draft, for which he pays a higher 
ex.change.^ Damage, which is likewise only due 
when incurred, is the commission-money paid 
for procuring the new bill, expense of protesting 
the old, and postages. But re-exchange is by no 
means double exchange ; it is only the difference 
between the exchange p^id for the first bill and 



* Forbes, p. 197. 

* Sav. torn. i. liv. 3. ch. 11. — Poth. n. 64. Re-exchange and 
damages on a dishonoured bill from Jamaica are 8 per cent., be- 
sides all expenses; on^ a bill from the Leeward Islands 10 per 
cent. ; and from Demerara and Berbice 25 per cent. Re-ex- 
change from London is 1^ per cent., and \per cent, commission, 
besides other charges. — ^A. 

It is understood that the re-exchange irom London is now 
Considerably less, since the late alteration in the period of draw- 
ing between Scotland and London, but the charge is not uni- 
form. 

In Auriol v. Thomas, 2 T. R. 52, where a claim was made on 
a bill for 800 star pagodas, it appeared that it was the usage to 
charge 10s. per pagoda for bills returned from India protested, 
and 5 per cent. sS'ter the expiration of thirty days from the 
notice to the defendant of the bill's dishonour, which included 
all incidental charges. The jury fouQd a verdict to the above 
amount for the plaintiff, though he had discounted the bill at 
the rate of 6s. Oi. the pagoda, that being then the current price, 
and on an objection that this allowance was exorbitant, and the 
agreement for it usurious, the Court supported the verdict. 
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that paid for the seoond.* The header cannot 
daim damage sustained on aooount of his being 



• Forbes, p. 198^-Podi. n. ^— CM. de Con. tit 6. art. 7- 

EjKkamge m tlie difac ac c bei w eea tke Talae of mooej at the 
phoe where a liiD bdrawn and where it is pajable, «e sup. p. 9> 
cfjef. ThiitoiBisooiniiioiiljiBedtodeaoCethepremiaiDyWnidi 
it pud for a draft br the pardiaser or payee to the drawer. 

Re-^M^kAm^ is, properfj, the rrrhange whidi is or maj be 
paid, epoB a re-draft oa the drawer, bj the holder of a bill which 
■as beoi disbooaiiredy in order to raise the amount of the 
didionoared bill on the day^ and in Uie place of paymoit ; and 
it thns depends npon the rate of the nrhange brtween theplaoe 
of drawing and the place of payment. Chitty,424. Delastet 
9. Baring, 11 East, 269-70. Pothier, No 64-5. It is obvioos, 
that nnles the drawer were obli^ped^ when the bill is retomed 
on him at the piaoe where it was drawn, to pay re-exchange, 
which marks Uie amoont of the difoence between the laloe of 
the money when paid there, and when paid at the place of pay« 
ment, the bill bolder would not rccnie an eqoiralent for tne 
iom he has been disappointed o^ by reason of the non-payment 
of the bill. But the bolder cannot charge against the arawer 
both the exchange pud originaDy, and the re^^xcfaange on the 
retnm. This would be to gire bim a sum equiralent to the net 
amount of the former bill in its place of payment ; whereas hu 
actual damage amounts only to that sum, rnhms the exchange 
he originally paid ; and he can justly daim nothing more than 
he wwild hare been entitled to, had the bill been paid when 
due. On this ground, a passage in Mr Bell's Comm. L 317,. 
seems inaccurate. He states, that " the bill or re-draft is com- 
posed of the sum in the former bill, the commission or exchange,, 
the foreign interest from tlie term of payment to the term of 
pajrment of the new bill, the costs of protest^ correspondency 
stamps, &C. and the exckamge on the return." 

The definition of re-excfaange in the text, supposes that a claim 
is made against the drawer for the exchange originally paid, and, 
as a ftu-tber damage, for the excess only of the exchange on the 
re-draft ; but this is not done in practice, no distinct charge of 
exchange being ever made, agreeably to the rule in fjigland, 
where a claim of re-exchange only is allowed. Chitty, 423. 
Bayley, 282. The examples of re-exchange given in note ^, do 
not appear to be properly such, but re-exchange, mixed up 
with a sum of conventional damage, supposed to be incurred on 
account of the retnm of the bill dishonoured. In all cases <^ in- 
land exchange in Great Britain, the re-exchange demanded on 
the dishonour of a bill, it is understood, is of this description. 
When a bill has passed through the hands of various indorsm in 
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disappointed in his projects through ndt-pay« 
ment, or the loss of some favourable opportunity 



different places^ it is usually returned back to the drawer through Ezdiiuigcf 
the indoners^ Each indors^r is^ in these circumstances, liable in and rt-at* 
re-e3cdbaQgej according to the course of exchange between his ^^hangK 
place of residence and the place of payment only. Forbes^ 200. 
It is thought to be a aoubtfiil pointy whether the accepter 
of a dishonoured bill is liaMe in re^exchange. Pothier, No ] 17, 
eonmders that he is ; and Mr Bell, l.SlO, is also of that opinion. 
He says, " It has been questioned, whether the accepter's estate 
is liable to a claim for re-exchange ? That this accumulation of 
expense falls legitimately on the drawer is unquestionable. But 
ii admits of a different consideration, whether the accepter b 
liable. It is not a demand which naturally arises against the 
accepter by the porteur, for his proper recourse is against the 
drawer ; but as the drawer will, on answering that demand, 
have his claim against the accepter, provided he have funds in 
his hands, for indemnification, it does not appear that any bar 
would lie to a claim by the porteur against the accepter's estate, 
in the case of the drawer becoming bankrupt ; for it seems to be 
implied in the nature of the accepter's eng^ement to this pecu- 
liar sort of instrument, that he is tacitly bound for the common 
mercantile damage arising from its dishonour." See also Francis 
V. Rucker and others, 176.8, Ambler, 672* In this case an 
English merchant had commissioned a large quantity of corn 
from Pennsylvania, and had directed his correspondent to draw 
biDs on him for payment of the price. By a law of that settle- 
ment, the drawer and indorsers of bills drawn in Pennsylvania, 
OB any person in Europe, and returned protested for non-^pay- 
ment, were declared to be liable in 20 per cent advance for the 
damage thereof^ which was said to be in lieu of re-exchange, 
on account of there being no course of exchange from England 
on Pennsylvania. On the bankruptcy of the accepter in England, 
the 20 per cent, was allowed to be proved against his estate by 
the drawer, who had been obliged to pay it on the returned bills.'' 
Bajiey also, 358, note (41)^ says, '^ It seems reasonable that the 
accepter should be liable in re-exchange to all parties, where he 
has effects, and to all excepting the drawer, where he has not" , 
On the otherhand, it is fixed, in the modern practice of the Eng- 
lish Courts, that an accepter is not liable for re-exchange. Chitty, 
424-5. Bayley, ^SS, Woolsey v. De Crawford, 2 Camp. 445. Ac- 
tion on a bill drawn at Quebec, and accepted in England, returned 
from Englaqd on payee dishonoured, who had paid tbo indorsee 
L.IO per cent, as re-exchange, and L.6 of interest, since the 
bill became due, besides other charges. Action against accepter. 
Lord EUenborough,^^** You may as well state, that by reason 



272 OF THE ACTION AND DILIGENCE ON BILLS. 

of making profit by the money/ And, accord- 
ing to the French ordonnance of 167S, re-ex- 

Exdunge of the bill not being paid, the plaintiff was obliged to raise 
wd 19-ex- money by mortgage. You must proceed for re-exchange against 
change, ^^g drawer. He undertakes that the bill shall be paid, or that 
he will indemnify the holder against the consequences ; the ac- 
cepter's contract cannot be carried further than to pay the sum 
specified in the bill^ and interest according to the kgal rate, 
where it is due." Verdict accordingly.— Napier v. Schneider, 
\% East, 420. Bill drawn in Scotland, accepted by defendant 
in England, but not paid ; and on question whether re-exchange? 
Court clearly of opinion, that this could not be allowed against 
an accepter here, who, by his acceptance, only charges himtelf 
with a liability to pay according to the law of this country, 
and, if he do not pay, the holder has his remedy over against 
the drawer. The Court would not, they said, refer it to the 
Master to try foreign customs and facts, but only to compute 
what was due upon the bill itself. 

This question, on which the authorities are so contradictory, 
is of considerable difficulty, owing to the various meanings 
which are applied to the term re-exchange. As to the lia- 
bility of the accepter for 'prosper re-exchange, the following 
considerations occur to the editor in support of the rule adopted 
in England: — ^st. The drawer and indorsers, on selling the 
bill, received from the indorsee the exchange^ as well as the 
principal sum. When obliged to pay ire-exchange, therefore, they 
are only refunding what they have already received; and though 
the exchange may, no doubt, have become more un^vourable by 
the term of payment than it was when they indorsed the bill, 
and so they may have to pay a greater sum than they received, 
yet it may have become less unfavourable, in which case they 
would be gainers. This expense thus arises altogether out <^ 
the circumstance, that the drawer, for his own convenience, 
recovered his debt by means of a bill of exchange, on the ne- 
gotiation of which he may, owing to the accidental fluctua- 
tions of the exchange, be a gainer or loser ; but with the profit 
or loss on this transaction the accepter has no concern. But, 
2dly, the holder or dravf er, on recovering the amount of the 
bill from the accepter in the place of payment, truly receives an 
equivalent for the re-exchange. That charge, as has been seen, 

Scarlett, c. 21. R. 10. Poth. n. 6S. Forbes, p. 197. ''Si 
mercator probat, si debitam pecuniam persolvisset dicta die, 
certe lucratus esset decem, audiatur ; verum si dicat ex illis pe- 
euniis merces comparasset lucratusque esset, non audiatur," — 
according to Straccha, quoted by the last. Chitty, 426. 

6 
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diange cannot be demanded^ unless it be shewn 
by an instrument, that the holder of the pro- 



occurs only when money is more valuable at the place of pay- 
ment than at the place of drawing, and it marks the difference 
of value of the two currencies. See Pothi^, No 64« ; also De 
Tastet V. Bsinng, sup,, and Hoffman, ex parte, 10th Dec. 1799* 
Cooke's Bankrupt Law, 185. When the accepter pays up the 
debt in the more valuable currency at the place of payment, 
it is evident that the re-exchange is included in the sum 
which he pays. This is acknowledged in what has been al- 
ready noticed, that each indorser is liable in re-exchange ac- 
cording to the course of exchange between his place of resi- 
dence and the place of payment only, because the exchange 
for this lesser distance, along with the principal sum, is equiva- 
lent to the amount of the bill in the place of payment. Of 
course, had one of the iudorsers lived in the place of payment, 
no re-exchange at all could have been exacted from him ; and 
the accepter must be in the like situation. Thus, if a merchant 
in Inverness should allow a bill which he had accepted, payable 
at Edinburgh, to be protested, but should afterwards, while it 
still remains in the holder's hands in Edinburgh, cause p£iy- 
ment of it to be made there, he ought not to be held liable in 
re-exchange^ because the bill has been satisfied in the currency 
in which it was payable. But should payment be recovered 
from the accepter at a place different from that where the bill 
ought to have been paid, the exchange between these places, if 
unfavourable to the former, ought to be paid by him, on the 
same principle that the drawer is liable in re-exchange, when 
called on to pay the bill in the place of drawing ; otherwise the 
holder will not receive an equivalent fur the sum in the dis- 
honoured bill. Thus, in the case already mentioned, should the 
contents of the bill be recovered from the Inverness merchant in 
that town, he ought, it is thought, in addition, to be liable for 
the re-exchange between it and Edinburgh, where the bill ought 
to have been paid. 

These observations apply only to the charge of re-exchange, 
properly so called, and not to the charge on account of actual 
damage, or to the expense of protest, postages, commission, 
and the like, which are usual! v incurred on the dishonour of a 
bill. These expenses, as having been caused directly by the 
accepter's breach of engagement, ought to be borne by him ; 
and it appears that he is held responsible to this extent in 
England. Cliitty, 419, et seq. Bjryley, 278, S5S, The case 
of Francis v» Rucker, sup., quoted in Brown's Chancery Caises, 
n. 599, and referred to by Mr Bell, Comm. ih., as establishing 

S 
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tested bill took up money by exdiange at the 
orcuitoiu place where it should have been paid.* When 

re-ex- * , 

duuige. a bill, too, has been transmitted by indorsation, 
and negotiated in different places, the drawer is 
only liable for re-exchange to the place from 
whence the remittance was made; and the holder 
must operate his relief against the indorsers, and 
the indorsers against each other, for payment of 
the re-exchange between the places where it was 
negotiated by them.*» But if, by the drawer's 
order or permission, the bill was transmitted 
through different places, or if he gave indefinite 
powers to negotiate, he will be liable for re-ex- 
change to these places/ In England, the drawer 
of a bill was found liable for the whole amount 
of the re-exchange, occasioned by the circuitous 
mode of returning the bill through the various 
countries in which it had been negotiated, as 



that the drawer may recur on the accepter for re-e:ichaoge, 
appears accordingly to have been decided on the ground^ that 
the 20 per cent, was a sum of con?entioQal damage, to which 
the parties subjected themselves in case of a return of the bilL 
But where^ as in that case, the proi)er re-exchange is not sepa- 
rated from the claim on account of damage, it may be diffiodt 
to lay down any just rule on this subject ; and if the point 
should occur in Scotland, the safest ground of decision would 
perhaps be^ the understandii^ and practice of merchaDt& 

s Sav. tom. i. liv.iii.ch.il. Ord. tit.6. art. 7. This con- 
tinues to be required by the new code^ 1. i. t.8. § 177> 18& 
The holder is not^ however^ in this country, under the necessity 
of shewing this ; all that he is required to prove is, that a course 
of exchange, direct or circuitous, actually exists at the time be- 
tween the place of drawing and the place of payment. Chitty, 
424, 5. Bayley, 284. 

^ Boucher, n. 1062. Sav. tom. i. ch. 11. Poth. n. 67. 

» Ord. dc Com. art. 6. tit. 6. Sav. ibid, p. 206. 
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much as for that occasioned by a direct return, 
although payment of the bill was expressly pro- 
hibited by the laws of the country on which it 
was drawn/ The principle seems to be, that the 
drawer is in all cases liable for the damage and 
expense occasioned by the dishonour of the bill, 
as he ought not to have drawn it, if he were not 
sure of its being accepted and retired. At any 
rate, he is bound to indemnify the payee, from 
whom he received value, of all loss to which the 
former may have been subjected by the refusal 
and return of the bill. But where that loss has 
been occasioned by a fortuitous event, such as 
occurred in the English case just cited, there 
certainly is a degree of hardship in making the 
drawer responsible for an extraordinary expense, 
which he could neither foresee nor prevent. At 
the same time, thfjre is a difficulty, and perhaps 
an equal or greater hardship, in fixing it on any 
of the other parties, unless the bill has, for some 
particular purpose, been negotiated by them out 
of the usual and ordinary channel ; in which case 
the drawer ought only to be liable for what would 
have been the re-exchange on a direct return of 
the bill, and the indorsers liable to each other for 
the difference.^ 



^ Chitty, 106, 424. Kyd, 140, 141. 

^ Mr Bell, Comm. I. 318, considers the author's doubt as to 
the drawer being liable for circuitous re-exchangB, to be without 
foundation. He says, " It has been contended, against such 
responsibility, that the intermediate negotiation is a fortuitous 
event, which he (the drawer) could neither foresee uor prevent. 
But tbis cannot correctly be said of a mercantile document, in- 



I 



276 OF THE ACTION AND DILIGENCE ON BILLS. 

By the act 1681, bills are declared to bear in- 
terest by law from their date, if not accepted ; 
and from the term of payment, if accepted and 
not paid. The payee is supposed to have given 
value to the drawer at the time the bill was 
drawn ; and, therefore, if it be not accepted, he 
is entitled to interest from its date. But where 
it is accepted, and not paid, he can only claim 
interest from the period of payment to which he 
consented, in case acceptance was obtained. 
Hence the distinction of the act As, by this 
statute, a protest is necessary for procuring dili- 
gence, it might be inferred that it is also neces- 
sary to give a right to interest In the case of 
non-acceptance, a protest is required, to ascertain 
that the bill was presented and refused ; and, for 
the same reason, a protest for non-payment is re- 
quisite, to shew that a demand of payment was 
made. Properly, therefore, interest should only 
be due on bills that are strictly negotiated, as the 
protest is the legal evidence of the demand. This, 
accordingly, appears to be the law of England,™ 

tended to circulate by ludorsatioD, and serve the purpose of 
money. The drawer must be taken to have in contemplation 
all the loss which may arise in the fur course of negotiation, 
either before or after acceptance. This remedy, however, 
must always be under the restraint of equity ; and where there 
appears any manifest breach of equity in the negotiation, redress 
will be given." 

" 9- & 10. Win. III. c. 17. § 2 — 3. & 4. Anne, c 9-— Chit- 
ty, p. 218. — Kyd, p. 144. It must be confessed, that^ in both 
countries, the law is rather obscure on the subject. — A. 

These statutes certainly imply, that without a protest, no in- 
terest is recoverable in England on an inland bill of exchange ; 
but the contrary has since been settled, VVindle v. Andrews, 2 
B. & A. 696, Here, in a question whether interest should be 
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and other countries.n However, it has been de- intefest 
cided, that a foreign bill of exchange bears in- 
terest against the accepter from the term of pay- 
ment, although not protested for non-payment.© 
And where a bill was drawn, payable to the 
drawer three days after sight, and no demand 
made upon it for several years, the Court found 
interest to be due on the bill after the three days, 
as, in the circumstances of the case, it was conr 
strued to be drawn three days after date.^ A 
bill, payable to the drawer at sight, the accept- 
ance of which was not dated, was found to bear 
interest from the date of the bilL^ Lord Kil- 



struck out of the verdict, under 3. & 4. Anne, on the ground of 
there having been no protest, the Court held the want of a protest 
no ground for disallowing interesti where notice of the dishonour 
of the bill had been duly given, and that the object of 9* & 10. 
Will. III. and S. & 4. Anne, was to give interest, damages, and 
costs, in cases in which it was supposed they were not recoverable 
at common law, not to deprive a plaintiff of them in any case, in 
which the common law would give them. See also Bayley, 280, 
and sup, p. 188, note*, and 205, note^. 

° In France, interest is only due from the date of the protest. 
''L'interet du principal et du change seradu du jour du protet." 
Ord. de Com. tit. 6. art. 7. — A. 

® 1718, Baynton & Shaw, a. Swinton, R. Dec. v. i. No '15, 
p. SO. Mor. 474. *' Where a term of payment is adjected, there 
IS no need of a formal demand by protestation, dies inierpellat 
pro homlne." Ersk. B. III. t. 3, § 77- Neither is it held ne- 
cessary in order to recover interest from the accepter, to prove 
even a demand, in the case of a bill payable at a certain time. 
Chitty, 420. 

When interest is not stipulated in the bill itself, it is held in 
England to be due only as damage, and it is therefore the pro- 
vince of the jury to say, in the whole circumstances, in what 
cases, and from what time, it should be allowed. Chitty, ibi 
This is not the case in Scotland, where interest is due by statute 
on all bills, without exception. See sup, p. 265-6. 

P 1740, Tarras a. Innes, Home, No 141, p. 241. Mor. 475. 

^ 1748, Kinloch a. Mercers, Kilker. (B. of Exch.) No 18, p. 
83, Mor. 477. 
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inftfitit kerran remarks, on this case, that it is an ufiual 
thing to draw bills payable at sight to a third 
party, in the same or a distant country ; and the 
sight or acceptance is the term of payment ; but 
it is an improper style, where the bill is drawn 
payable to the drawer, especially (which probably 
was the case here) where the parties are together 
at the time ; yet when the bill is so drawn, the 
words at sight, cannot have a different significa- 
tion from what they have upon other occasions ; 
and, therefore, the acceptance is the term of pay- 
ment, and there is no need of any other demand. 
Bills and promissory-notes, payable on demand, 
can only bear interest from the date of the pro- 
test, if protested ; or the date of citation, if an ac- 
tion has been brought upon them/ No interest 
is due on a bill accepted by a wife, though for 
the price of articles which fall within her prcB" 
positura,^ as no married woman can grant secu- 
rities bearing interest. 



' 1751, Moncrieff a. MoncriefF, Falconer, v. ii. No 248, p. 303. 
Mor. 478. In the English case of Cotton v. Horsemanden, 
t^ract. Reg. 357, the Court held, that in actions upon promis- 
sory-notes, payable on demand, interest should foe given from the 
time of the demand proved ; but, in this case, where tt appeared 
on the face of the note to be for money lent, interest should be 
given from the date of the note. 

* Forrest a. Earl of Sutherland. Mor. 478. 

^ Chap. ii. p. SQ, In England, a drawer or indorser is liable 
for interest, only from the time he receives notice of the dis- 
honour. Chitty, 421. But in Scotland., such a construction 
of their obligation would not be consistent with the terms of the 
act 16*81. In England, the currency of interest stops at the 
date of a final judgment in an action brought upon the bill. 
Chitty, 242. In Scotland, the decree in an action always in- 
cludes interest of the sum till paid ; and when summary dili- 
gence is raised on a bill, such diligence authorises the ne- 
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\ 

Horning may be taken out at the instance of ^ to*°* 
the holder against the drawer and all the in-pi«^«>m- 
dorsers at the same time ; for, so far as regards 
the holder, they are all drawers, and it would be 
very inconvenient were they to be discussed se- 
parately, especially in foreign bills, where it 
might be on the faith of one of the intermediate 
indorsers only, that the holder had given value 
for the bill." And although the protest be in 
tJie name of ^n indorsee, the indorser or drawer 
who 1ms paid, may proceed with summary dili* 
gence in his own name •/ in which case it is 
usual and necessary to take a receipt upon the 
bill or protest, to shew that the contents were 
paid by him in whose name the diligence is to 



covery of interest down to the actual payment. The holder is 
^ther entitled^ by act 1621^ ch. 20^ to demand interest on the 
accumulated sum of principal and interest^ due at the date of the 
denunciation of the obligants upon letters of horning. But to 
confer this privilege^ the denunciation must have been at the 
heajJ burgh of the shire of the debtor's residence^ and not mere- 
ly at the market-cross of Edinburgh, though denunciation at the 
latter place is a valid warrant for letters of caption. Ersk. B. 
III. t. 3. § 77. 

*> 1747, A. a. B. Kilker. (B. of Exch.) No IS, p. 78. Mor. 
1510. Poth. n. l60. If a company be obligants upon a bill, 
a horning directed against the firm is a sufficient warrant for a 
charge against any individual partner, and such a charge may 
be given at once, without any previous discussion of the com- 
pany. Thomson v, Liddell & Co. 2d July, 1812, Fac. Coll. 
See ch. ii. '* Of the competent Parties to Bills." 

^ 1745, Herries, Falconer's Dec, v. i. p. 39. Mor. 1509. 
In this case, the petitioner, who was a drawer of one biH^; 
d,nd an indorser of another, had paid them, upon receipts to. 
him on the protests taken by posterior indorsees. In allowing 
the protests to be registered m Mr Herries' name^ in order to 
warrant summary diligence at his instance, the Court per- 
mitted what has since been established by the clause in 12 
George III., quoted in next note. 
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Parties en- proceed. But, according to the act before re- 
Adse cited, 12 George III., diligence cannot proceed 
oming. i^y horning against the drawer and indorsers, 
unless the bill be duly negotiated and protested 
within the three days of grace ; for no summary 
execution is authorised by this act, if a protest 
has not been regularly taken within these days."" 
If a bill is protested for non-acceptance, it must 
be registered within six months of the date of 
the bill, and, if protested for non-payment, the 
protest and registration must be within six 
months of the day on which the bill fell due.^ 



^. By 12 George III. c. 72. § 4S. it is provided, " that from 
and after the said 15th day of May, 1772, summary execution 
by homing or other diligence shall be competent to the indorsee 
of a bill, although the protest is not in the name of the indorsee 
craving the diligence, and although the bill is not re-conveyed 
to him by indorsation ; if he produces a receipt for the value, 
by act or honour, or a missive letter from the protesting in- 
dorsee, mentioning the dishonour, agreeable to the practice of 
merchants in returned bills." The receipt must in practice be 
registered along with the protest, so that if the protest have 
been registered before the drawer or indorser makes payment^ 
he can proceed against the previous parties, only by taking an 
assignation of the bill and protest from the party in whose name 
registration was made, on which, with the registered protest, 
horning and other summary diligence may be raised. 

» 1775, Elliot a. Richmond, Fac. Coll. No I96, p. 132, 
Mor. 1602. And therefore, as was found in this case, though 
the bill may have been an accommodation-bill, and so not re* 
quiring strict negotiation, yet as the act 12 George III. gives 
the privilege of summary diligence against the drawer and in- 
dorsers, only in the case of a bill " duly negotiated," it is irre- 
gular to raise horning on a bill in this situation, and the charger 
will be reserved to his action at common law. The same strict- 
ness is not observed in practice with regard to an accepter, 
against whom diligence is frequently raised on a protest, taken 
at any time within the six months allowed for registrating it. 

^ 1699> Yuille a. Richardson, Fountainhall, ii. 64, Mor. 
14996. 
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The construction of this part of the act in prac- Pardes en- 
tice is, that the bill and protest must be regis- nise born- 
tered within six months of the precise day of*°^' 
payment, and not within six months of the last 
day of grace.' It was found in 1762, Scougal a. 
Ker, where a bill had lain over twenty months 
without any diligence done on it, that the privi- 
lege of summary execution, and of barring com- 
pensation, were upon the same footing, so as 
that both should be lost together.* But the law 
in this respect is now altered ; and though bills 
cannot be the foundation of summary diligence, 
unless protested and registered within six months 
from their date, if not accepted, and from the 
day they are due, if protested for non-payment, 
they retain their extraordinary privileges, in 
other respects, for six years.** 

Homing cannot proceed on a bill wanting the Homing 
drawer's subscription ; for although the bill, being toit on »- 
holograph of the drawer, might be valid without |^^ 
his subscription, yet it would require a proof of 
its being holograph ; and no horning can pro- 
ceed but upon writs ex fade valid.*" A bill 



■ This construction is not followed in practice^ protests being 
received and registered within six months after the last day of 
grace. 

» Kara. Sel. Dec. I90, 254. Mor. 1407, 1641. 

^ 1787, Robertson a, MacGlashan, Mor. III29. See jwp. 
p. 148, note \ 

« 1750, A. a. B, Diet. v. iii. p. 76. Mor, 1442. Neither 
can horning be raised on bills which appear to have been erased 
in any important part, or which are subscribed only by a mark 
or initials, see sup, p. 74 ; or which have been accepted condi- 
tionally, Ersk. b. 2. t. 5. § 54. 
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being indorsed to a merchant in London, ** for 
value in account," was protested in his name for 
non-payment, and returned to the indorser, who 
charged the accepter with homing, and executed 
a poinding, after receiving advice that the indor- 
see had died at London, some days before th€ 
date of the charge. " The Lords reduced the 
poinding, though it was pleaded, that in the case 
of indorsations for value in account, the sub- 
stantial interest remains in the indorser."^ 
Summary Where an accepted bill has been neelected 

diligence * ^ ^ ^ ^ 

incompe. to be protested and registered within the six 

tent if pro- *^ ^ 

test not re- months, it Can only be pursued for by an ordi- 
within gix nary action, like any other voucher of debt. 

And where a bill has, by aijy accident, been lost 
Proying Qf[ destroyed, an action for proving its tenor is 

competent to the owner against the other par* 

ties liable, in which he must condescend on a 

special casus amissionisJ' 



^ I766y Stewart a, Foggo, Fac. Coll. 48, p. 277- Mor. 
8136. The Court, in this case, repelled the plea of retention 
urged for the poinder, upon the authority of the decisions, 
1707, Lees a, Dinwoodie, Fountainhall, r. ii. p. 4»02, Mor. 
2546 and 2616, and 1745, Creditors of Glendinning a. Mont- 
gomery, Kiikerran (Arrestment), No I6, p. 44, Mor. 1449 
and 2573. In these cases there was a bona fides which did not 
occur in this case. — A. 

These last cases are now held to be erroneous. — Boll's Comm. 
IL 99. 

« I78O, Campbell a. Creditors of York Buildings Company, 
Fac. Coll. No 106, p. 200. Mor. 15,828. 

The same found in Carson v. M'Micking and others, 14th 
May 1811, Fac. Coll. An action of proving the tenor, is the 
mode by which the contents of a lost writing are ascertained by 
decree of the Court of Session. It is a general rule in such 
actions, that the pursuer must first prove the casus amissumis, 
or the cause of the disappearance of the writing. 
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The following are the steps necessary for the completion of piooedure 
personal diligence^ after the execution oi letters of hbrning:— onhorn- 
The six days of charge being expired, the debtor is, by a me8-*°8* 
senger at arms, denounced a rebel at the market-cross of the 
head burgh of the shire within which he resides, or at the mar- 
ket-cross of Edinburgh (the fiction of law, with r^ard to-thk 
species of personal execution, being, that the debtor, by disobey^ 
ing the commands of the Sovereign, is guilty of rebellion, and 
therefore liable to imprisonment). See Erskine, b. 2, t. 5> 
% 55-6. Within fifteen days after the denunciation, the horn- 
ing and executions must be registered in the books of the shire 
within which the debtor is denounced, or in those of the gene- 
ral register at Edinburgh, — Ersk^ ib, ; and, on an application 
to the Bill Chamber of the Court of Session, and production of 
the horning and executions, duly registered, warrant is issued Caption, 
fen* letters of caption, on which the debtor may be at once ap- 
prehended and lodged in prison. 

It is to be observed, (and this is applicable to all cases of dili* After a 
gence), that the charge to pay is held to fall, unless followed up^'' 
within a year of its date, and that, ta warrant the issuing ci^^^^ 
caption after the elapse of that period, the charge must be re^nnewed. 
newed. Should one of the obligants pay the debt, after horn* 
Sng has been raised by the holder of the bill, he cannot proceed Difigoiee 
to execute this horning in his own name, because the messenger 1*7 ^^' 
is not a judge of the validity of the assignation ; he must ob-"*®* 
tain the holder's consent to execute it in his name, or procure 
a new horning, at his own instance, upon the registered protest 
and assignation. But should the horning have been executed 
by the holder, the Court of Session will, on production of the 
assignation, authorise letters of caption to be issued in name of 
the assignee. — Bell's Comm. II. 24. 

Besides the personal diligence by means of homing and cap- Act of 
tion, a warrant for imprisonment, called an Act of Warding, may wording, 
be obtained, from the magistrates of a burgh, sigainst such of 
the obligants on a bill as reside within the burgh. This is pro- 
cured by registration of the protest in the burgh court-books, 
•and its execution is preceded by the usual charge to pay. 

The course of personal execution may be stopped, and theSuspen- 
validity of objections to the debt or diligence, on the part of «on. 
the debtor, discussed, by presentment of a bill of suspension to 
the Court of Session, for the proceedings in which, refei*ence 
may be made to Ivory's Form of Process, vol. 1st. 

In addition to these modes of personal execution ior payment Med. fit- 
of a bill, the holder may, whether the bill be due or not, obtains ^a'- 
the summary apprehension and imprisonment of any of the ob- '*°^ 
ligants, who is prepaidng fraudulently to abscond from Scotland. 
This may be authorised by any civil magistrate, to whom the 
holder must apply by petition, detailing the claim of debt, and 
the circumstances which induce him to suspect the design of 



284 OF THE ACTION AND DILIGENCE ON BILLS. 

the debtor (to both of which he must give his oath of belief). 
The magistrate, upoo this, must call the debtor before him, 
and, on an inquiry into the whole circumstances, and a consi- 
deration of the evidence instantly adduced by both parties, he is 
bound, if he conceive the creditor's suspicions to be well-founded, 
to require the debtor to find caution that he will remain in the 
country till diligence can be executed against. him, and, failing 
his doing so, to commit him to prison. Bell's Comm. I. ^9^, II. 
538y et seq. Thi^ proceeding is competent against persons in 
the Sanctuary, so as to secure them there, and against foreign- 
ers, unless their being within Scotland is merely casual, and 
without fraud. — ^Bell, 11. ib. 

It would be inconsistent with the object of this work, to give 
a detailed account of the nature and operation of the various 
kinds of diligence against property, of which a bill may be the 
warrant. At the same time, it will be useful to present a con- 
cise view of the remedies of this description, which are acces- 
sible to the holder of a bill, — of their effects in competition with 
each other, — and of the modes of equalizing preferences, which 
BUI alone may have been obtained by particular creditors. It is to be ob- 
awamnt served, with regard to the whole of these diligences, that so 
for dili- jQng, j^g j|. jg jjj^i; prescribed, the bill alone, as a liquid voucher cf 
|!^pj debt, is a suBicicnt warrant for raising them, even though the 
property, protest may not have been registered within the six months 
allowed for that purpose. 

Diligences I. The diligences for affecting heritable property are, 
against he- 
ritage. 2^ Inhibition, the effect of which is to afford the user a title 
Inhibitioii. to set aside by reduction, so far as his debt is concerned, all con- 
veyances or transferences, whether legal or voluntary, redeem- 
able or irredeemable, of his debtor's heritable property, granted 
or obtained after the publication of the inhibition. The power 
of challenge, however, does not apply, when the cause of grant- 
ing or obtaining the conveyance or transference existed before 
the publication. Thus, debts contracted before it, may, not- 
withstanding the inhibition, be made the ground of attaching 
the debtor's heritage by adjudication, which, were they con- 
tracted after it, would not be the case. This diligence may 
be obtained upon a bill whether due or not ; but in the latter 
case, the debtor, by application to the Court of Session, will ob- 
tain it discharged, on his finding caution for the debt. The 
letters of inhibition, (which pass under the Signet,) must be exe- 
cuted against the debtor personally, or at his dwelling-house, 
published at the market-cross of the head burgh of the shire 
within which he resides, and, with the executions, registered 
within forty days after the publication, either in the books of 
the shires where he resides and where his heritable property 
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lies, or (which answers for both) in the general register at 
Edinburgh. See Bell's Comm. IL 147> et seq, £rsk. b. ii. 

2. Adjudication, (authorised by act I672, ch. I9.) byAdjudica- 
which a debtor's heritable property is transferred to the cre-*"*°' 
ditor in satisfaction of his debt. It is obtained by means of 
an action before the Court of Session, the summons in which 
must contain a narrative of the ground of debt, and a de- 
scription of the debtor's property. The conclusion is alter- 
native ; 1^^, that as much of the heritage as shall be equiva- 
lent to the debt, and a fifth part more, on account of the 
creditor being obliged to take land for his money, with the 
charges of titles, shall be adjudged over to the creditor, in whose 
favour possession is to be ceded, and his right ratified by the 
debtor ; 2d, failing the acquiescence of the debtor, the summons 
concludes, that the whole property shall be adjudged over to the 
creditor, in satisfaction of the principal sum and interest, as ac- 
cumulated at the date of the decree, the interest of that accu- 
mulated sum, and the expenses of titles. Decree is usually ob- 
tained as a matter of course according to the last alternative, or 
general adjudication, the debtor never taking advantage of the 
first, or special adjudication. An abbreviate of this decree 
must be recorded within sixty days after its date. When the 
subject adjudged is not feudal, the decree is a complete title 
to it ; when feudal, the creditor, in virtue of the decree, may 
obtain from the superior of the property a charter of adjudica- 
tion, on which a feudal title by infeftment may be completed. 

The debtor is allowed a power of redeeming his lands, in the 
case of a special adjudication, within five years ; and in the case 
of a general adjudication, within ten. It is necessary for the Expiry of 
creditor, however, before the property becomes irredeemably his, the legal, 
to obtain a decree of declarator of expiry of the legal, (or term of 
redemption), without which, the debtor may redeem at any time 
within forty years after the date of the sasine on a charter of 
adjudication. 

Adjudication may also be obtained on a bill, of which the 
term of payment has not arrived, when the debtor is verging 
towards bankruptcy. The adjudication in this case is for the 
principal, interest, and expenses of titles only, without accumu- 
lation, and it subsists merely as a security, without the privi- 
lege of being ever rendered an irredeemable title. 

The preference between adjudgers, and purchasers, or credi- Preference 
tors holding voluntary securities, is governed by the registration of adjudi- 
of their respective infeftments; but an adjudication is held,**^®**'* 
after citation, to have the effect of an inhibition. Among ad- 
judgers themselves, all adjudications obtained prior to the date 
of ^Q first effectual decree, and within a year after it, are pre- 
ferred pari passu. When the property is not feudal, the decree 
fii'st in date, and duly recorded, is the first effectual; when 
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feudal, that is tbe first effectual^ on which infeftment is first ob- 
tained ; or else, when the property holds of the.crown^ that on 
^hich a signature is first presentea in Exchequer, and when of 
a subject, on which a general charge of homing is first execut- 
ed against superiors edictally ; an abstract of the signature and the 
charge being registered in the record of abbreviates of adjudica- 
tions. 

For an account of the history and varieties of adjudication, 
the steps necessary to be taken when it is led against an hdr, 
and a complete view of the law regarding the constitution, ef- 
fects, and preference of adjudications, reference is made to the 
able and comprehensive details in Bell's Comm. I. 59^647^ 
and II. 13-16., and also to Erskine, b. S. t. 12. 
Ranking After a creditor has put himself in possession in virtue of a 
and sale, decree of adjudication, he is entitled, provided the debtor be in 
a state of insolvency, to bring his whole heritage to sale by 
public auction, and obiain a division of the price among hig 
creditors, according to their debts and preferences. This Is 
brought about by means of an action of Ranking and Sale, 
which is carried on before the Court of Session, — ior the nature 
and proceedings in which, see Bell's Conam. II. 297-333. 

Diligence II. The diligences against moveable property are, 
against 

"^r". **" ^' Poinding, by which the tp^a corpora of moveables be- 
Poinding. longing to a debtor are attached, and applied in extinction of 
the creditor's debt. It is applicable, whether the effects are in 
the hands of the debtor himself, or of a third party, — ^in the latter 
case, subject to any rights such third party may have over them. 
To warrant the use of this diligence for recovering payment of 
. a bill, the term of payment must have arrived. The modes d 

obtaining it are vanous : On registering the protest in the books 
of any of the inferior judges, to whose jurisdiction the debtor is 
Vibject, a precept for poinding is issued, which is effectual with- 
in that junsdiction ; a warrant to poind is, by uniform style^ 
contained in letters of homing ; and separate letters of poinding 
under the signet may be procured, on application to the Court 
of Session. Before poinding can be put in force, a charge of six 
days must, in the case of a bill, be given, and have expired. 
The mode of executing it, and of bringing the effects to sale, is 
now regulated by the present bankrupt statute, § 4. The mes- 
senger, or oficer, who executes the poinding, first causes the ef- 
fects to be valued by sworn appnusers, and offers them back to 
the debtor at the valuation. On refusal, he attaches them for be- 
hoof of the creditor, and reports the proceedings to the Sheriff, who 
^ grants warrant for selling the effects after due public notice, the 

fc. sale being not less than eight free days, nor more than twenty, 

^L from the date of the order. A note of the sale, and of the sums 

% arising from it, must, within eight days, be lodged with the 
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Sheriff-clerk^ ou which the Sheriff ordains the proceeds to be 
piud to the. creditor. Should no purchaser appear, the good$ 
are delivered oVler to the creditor at the appraised values. See 
Bell's Comm. II. 66-70. 

2. Arrestment^ which may be used on a bill^ whether due Arrest- 
or not. The modes of raising this diligence are the same as in ^^^^ 
the case of poinding. Its effect is, to attach debts and effects 
indebted by a third person to the debtor of the creditor using it. 
When obtained on a bill not due, the debtor may get his pro* 
perty released from the arrestment, by finding caution to the 
amount of the sum or effects arrested. This diligence is made 
effectual by an action of furthcoming against the arrestee, to 
which the owner of the property arrested (or common debtor) 
is also called as a party. In this action, which, in the case of a 
bill not due, cannot be raised till after the term of payment, 
the amoimt of the debt due by the arrestee is ascertained, or the 
effects in his hands converted into money, and warrant is grants 
ed for payment to the arrester. See Bell's Comm. II. 70*81. 

d. If an obligant on a bill be dead, the holder must proceed Confirma- 
by action against his executors, if they have confirmed or in- ^^^^^ *^- 
tromitted with his estate, or by attaching the deceased's move** ^\nx)t* 
able property by means of Confirmation as eaecutor^crediton 
The forms necessary for this purpose, which are somewhat in* 
tricate, and vary according to circumstances, together with the 
rules for effecting an equal distribution of a deceased person's 
property among his creditors, will be found in Bell's Comm. II. 

The dates, according to the priority of which the preferences CriterioD 
of the above diligences against moveables are governed in com.?®^!"*^®'" 
petition with each other, are, the date of the messenger's execu^ *°^* 
tion of poinding, the date of the decree of furthcoming, and the 
date of the decree of confirmation as executor-creditor ; and in 
competition with voluntary transferences or conveyances, — the 
dates of the execution of poinding and decree of confiirmatioQ, 
and the date of the arrestment, compared with that of the com.* 
pletion of the transference by intimation or delivery. Arrest<^ 
ments, in competition with each other, as well as witn voluntary 
conveyances, are preferred according to their own dates. 

Preferences obtained by individual creditors over their debl«Modeof 
or's property may be set aside, by rendering the debtor bank-*^"?^"i"fif 
nipt under act I696, ch. 5., and 54. Geo. III., ch. 1S7. § J'^c^' 
Under these acts, a petson is made bankrupt, who, being under if/. By 
diligence by horning and caption at the instance of hia creditor, rendering, 
is either imprisoned, or retires to the Abbey, or any other privU^®!^ 
leged place, or flees or absconds for his personal security, or ^e^l^wuttup*- 
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fends his person by force ;— or who, beings oat of Scotland^ or 
not liable to be imprisoned^ by being in the sanctuary^ or by 
reason of privilege or personal protection^ receives a chai^ of 
bomiog, attended with either an execution of arrestment of any 
of his dOTects^ not loosed or discharged within fifteen days after 
the date thereof^ or an execution of poinding of any of his move- 
ables, or a decree of adjudication of any part of his heritable 
estate, for payment or security of debt ; — and any of these situa- 
tions being joined with insolvency. By the first of these acts, 
all voluntary securities obtained by creditors for prior debts, 
within sixty days previous to bankruptcy, are annulled, as to 
which see ch. XII. By the last, it is declared, § 2, that all 
arresimerUs used within sixty days prior to bankruptcy, or 
within four calendar months after it, shall be ranked pari passu, 
reserving a preference for the expense of the furthcoming, where 
it has been raised ; and, § 5, that every creditor, having liqui- 
dated grounds of debt, or decrees for payment, may obtain Rpari 
passu preference with any creditor who has executed a poinding 
within the above periods, by summoning him, or judicially pro- 
ducing the decrees or grounds of debt in any process or compe- 
tition, relative to the goods or price thereof, before the expuy 
of the four months, reserving to the poinder a preference for the 
expense of his diligence. All arrestments and poindings prior 
to the sixty days, and posterior to the four months, are to be 
ranked according to the ordinary rules. The holder of a bill 
can have no difficulty in availing himself of these provisions. 
See Bell's Comm. II. 81-6. 
Si, By §6- Preferences over a bankrupt's property may also be destroy- 
ouestia- ed, provided he is a trader, or falls within one of the other cha- 
tion. racters specified in the present bankrupt act, 54 Geo III. sup. 

by obtaining a Sequestration of his efifects. If he have been 
rendered bankrupt, sequestration will be awarded against him, 
on application to the Coiirt of Session by any one creditor whose 
debt amimnts to L.I 00 or upwards, any two whose debts amount 
to L. 150 or upwards, or any three or more whose debts amount 
to L.200 or upwards. If not bankrupt, the debtor must him- 
self concur with the creditors in the application. After the first 
deliverance on the petition for sequestration, it is incompetent 
for any creditor to proceed with diligence against the bankrupt's 
property ; and it is declared by § 22, 30, that the sequestration 
shall operate as of the above date, both as an inhibition and adju- 
dication as to the heritable estate, and as a complete attachment 
and transfer of the moveable or personal estate, for behoof of all 
the creditors. According to the spirit of the act, sequestration 
ought, when awarded within four months after bankruptcy, to 
^ ' put the whole creditors on a footing with arresters and poinders 

k after the bankruptcy, and within sixty days prior to it. From 

« the terms, however, of § 40, it has been decided, that arrest- 

I meuts and poindings within sixty days prior to the sequestra'^ 
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turn only, are equalized. Bell's Comm. IL 84. Sequestration 
places the whole funds of the bankrupt in the hands of a trustee 
elected by the creditors, in order to be realized ; and the pro- 
ceedings are closed, either by a division of the funds among the 
creditors, in proportion to their debts, or by their acceptance of 
a composition from the bankrupt. See the subject of sequestra- 
tion stated at full length in B^'s Craam. II. 34^*514. 
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vomet Many disputes and difficulties were found to 
law. ' result from there being no limited period, within 
which actions upon bills should be brought, and 
no ascertained space during which they should re- 
tain their force and efficacy as privileged docu- 
Act 12. ments/ It was, therefore, by the 12th Geo. III. 

Geo. Ill* 

e.72. ' c. 72. (rendered perpetual by 23d Geo. III. c. 18, 
§ 55.) enacted, § 37, " That no bill of exchange, 
or inland biU, or promissory-note, executed ifter 



' The evils of the former state of the law are apparent from 
the cases which occurred prior to the act 12. Geo. III. When 
actions founding on bills of an old date were brought^ which was 
frequently after the death of the accepters^ it appears that the 
Court had to draw the best conclusions they could^ from the un- 
certain inferences and presumptions which occurred in each case. 
In. the following instances^ action was sustained against the ac- 
cepter or his heirs. Farqubar v. Crawford, 1751, Mor. l6S5, 
in which a bill and promissory-note had lain over seventeen 
years, and the granter was dead. Hamilton v, Hamilton, 1757> 
tb. 1636, where a bill had lain over twenty-one years. Fraser v, 
Cameron, 1 759> «6« 1 638, twenty years, and accepter dead. Stewart 
V, Houston's trustees, I76O, ib, twenty-seven years, and accepter 
dead. Makwell v. Maxwell, 1767, ib, l645, thirty-one years, 
and accepter dead. See other cases of this description in Mori- 
son's Dictionary, T. BUU tf Exchange, Div. v. 
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the 16th clay of M^y, 1778, shall be of force, or 
effectual to produce any diligence or section, iu 
that part of Great Britain called Scotland, unle^f 
such diligence shall be raised and executed, ox 
action commenced thereon, within the space of 
six years from and after the terms at which the 
sums in th^ said bills or notes became exigible." 
The same statute enacts, § 88, " Thit no bill pf 
exchange, or inland bill, or promissory-note, 
which has been or shall be granted, before the 
said 15th day of May, 1772, shall be of force, ot 
effectual to produce any diligence or action, un- 
less such diligence has been or shall be raised, or 
action has or shall be commenced thereon, before 
th^ expiration of six years from and after the 
said ISth day of May, 1772." 

And by |^ 39, it is provided, '^ That no notes^ ExceptioQ 
commonly called bank-notes, or post-HUs, issued notes. 
or to be issued by ^my bank 6r banking company, 
and whiqh contain an obligation of payment tp 
the bearer, and are circulated as money, shall be 
oomprebended under the aforesaid limitation or 
pijescription ; and that it shall and may be lawful I'v^mnr 
and cwipetent, at any time after the expiration aftS?^x 
of the is^d six years, in either of the cases before ^""* 
mentioned, to proye the debts contained in the 
said bills and promissory-notes, and that th& same 
are resting owing, by the oath or writ of the 
4ebtor." 

As the action or diligence upon bills and inotes, Fromwhat 
must be raised within six years after the terms^ at«^n 
which the sums therein contained become texi^'^°* 
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gi)|t&5 jl has been decided, that the sexennial pre* 
scis^tlon runs, not from the precise day of payi 
ment, but from the last day of grace, as the con- 
tents <^ a bill or note are not exigible till theii ;^ 
and where a bill was dated prior to the 15th May^ 
1772, but not payable till after that day, it was 
found sufficient that action was commbnced with- 
in six years from the term of payment, as the case 
had not been provided for by the statute.^ 
To interrupt and preclude prescription, sum- 
^ tcS^ Hilary diligence in the form pointed out in the 
Jj,^ preceding chapter, must be executed against the 
parties to the bill; or, where that is omitted to 
be done within the time required by Ihe statutes, 
an ordinary action, founding on the bill as a do- 
cument of debt, must be brought within the six 
years, in terms of the act above redted. By 
either of these modes, the debt may be constitut- 
ed against the debtor, so as to bar the limitation, 
and entitle the creditor to recover at any time 
within forty years, the period of the long pre- 
whu^i scription. The diligence necessary for this pur- 
^J]**'®"pose must be complete, and the action regular 
and formal The mere act of protesting the bill, 
or even registering the protest, is not sufficient :* 
a charge of payment must be given. Neither 



*» 1793, Douglas, Heron, & Co. a. Trustees of Grant, Diet. 
V. 4. p. 103. — AflSrmed on appeal, 11th Nov. 179^. — Mor. 4602. 

« 1782, Tweedie, &c a. Gibson, Fac. Coll. No 42, p. CQ. 
Mor. 11,125. As to prescription of bills on demand and at 
aighi, see post, p. 306. 

^ 1784, Douglas, Heron, & Co. a. Richardson, ibid. No 179> 
p. 282. Mor. 11,127. 

2 




OF THE PRESCRIPTION OF BILJ-S. 893 ' 

will the sexennial limitation be affected by an iix- 
formal summons, such as where the oflScer's exe- 
cution is not authenticated in the usual manner 
by the subscribing witnesses :* Nor will it be so 
by the execution of a blank admiral precept, in 
which, accoi:ding to its form, no mention is made 
of any particular debt ; but a decree taken agjtinst 
one of the coobligants in a bill before the lapse 
of the six years, was deemed sufficient to inter- 
rupt prescription as to all the other obligants/ . It 
was also held to be a sufficient interruption, that 
.certain bills and protests had been produced by 
.the holders within the. statutory period, in a pro- 
cess of ranking and sale of the debtor's estate.* , 

In the long prescription of deeds, any act of Pwtiai 
acknowledgment of the debtor wiU interrupt the 
currency of prescription ; but the short prescrip- 



« 1790, BaUlie a. Doig, Diet v. iv. p. 114. Mor. 11,286. It 
is implied in this case, that citation alone to an action within the 
siJL years is sufficient to interrupt prescription. See Tait on Evi- 
dence, 450. The summons ought correctly to conclude for pay- 
ment only of the debt, and not of the bilL The objection, that 
the summons libelled the bill ivas, however, repelled in Clarkson's 
Trustees v. Gibson, 8th June, 18^0, Fac. Coll. The raising and 
executing of any of the kinds of diligence mentioned in the last 
chapter, would probably be held, under the terms of the statute, 
to bar the prescription, but no. cases of this nature, have: occur- 
red. Such a proceeding puts the debtor on his guard as to the 
claim against him, and should make him care^l, if he pay the 
debt, to take proper evidence of its discharge. 

' 1784, Gordon a. Bogle, ibid. p. 104. Mor. 7532. But an 
acknowledgment by a joint obligant after the six years, does not 
preserve the bill from prescription as to the rest. Houston v. 
Yuill, Shaw's Rep. 1. 449. McNeil & others v Blair, ib. II. 174. 

s Douglas, Heron, & Co. a, Richardson. Production of the 
bill in a process of sequestration, multiplepoinding, or any other 
process of competition for the debtor s funds, will have the same 
effect. Bell's Comm. I. 306*. 
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tions, it IS said, being grounded Mi a predumpbon 
tbiEit the whole debt wait p^id Within the years <X 
prescription^ can only be interrupted by a writ- 
ing which proves resting owing, and coni^tituteft 
in itself a valid document of delA. Henee par^ 
tial payments have not the effed: ;^ and h^nce a 
decree of constitution obtained by the debtor in 
a bill, within six years from the date, against a 
person bound to relieve him, was found not to 
interrupt prescription in favour of the creditor in 
the bill, although the latter had be^ examined 
on the verity of his debt in the process of constiv 
tution, and had Upon that occasion {^oduced his 
bill.- 

It was remarked from the Bench, in the dis- 
cussion of tl^ cause, that an indefinite p^aitial 
paym^it, within th^ six years, may not have the 
effect to interrupt prescription ; because it a£brds 
no evidence that the rest of the debt was then 
due, as it might have been extinguished by com- 
Payment paisatiou or otherwise. But a payment of the 
interest, during the currency of the ^ix years. Will 
interrupt the prescription, as affording evidence 
that the whole principal sum of the debt was 
then due. If, for example, such paymait of in- 
terest should take place only a day or two be- 
fore the lapse of the six years, the act certainly 



*» Ersk. b. 3. t. 7. § 39- 

' 179^^ Viscount Arbutbnot a, Douglas, Fac. Coll. No l64. 
p. 377. Mor. 11,133. 
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would not apply, as the legislature could not 
have meant to jntioduoe a prescription of a week 
or a day. 

The yearly payment of the l^al interest of a' 
specific sum assuredly implies, that the principal 
is unpaid, and is a dear acknowledgment of diebt - 
at the date of the last receipt for the interest ; 
but, by the same rule, a partial payment, under 
certain circumstances, as strongly implies that 
the remainder of the principal sum was due, and 
acknowledged to be so, at the date of the pay- 
ment If a bill^ for instance, be granted for 
L.lOO, and the holder marks on the back of it, 
" Received in part of the within sum, L.50,'* the 
only inference that can be drawn from this, as 
long as the hill remains unretired in his hands, 
i», that the balance was unpaid at the time the 
partial payment was made. It would appear, 
there&re^ that a definite partial payment, and a 
payment of interest, ought to be governed by 
similar principles as to the weight given to them 
in estimating how far they are to be admitted 
as im acknowledgment and evidence of a sub* 
^tipg debt 

BiUs after prescription may be proved by the whatwriu 
oath or writ of the debtor ; but it is not specii- scription. 
fy^d what kind of writ, on the part of the debtor, 
will amount to a sufiicient proof of the debt, nor 
does it seem to be yet very well ascertained. 

In the case, Buchan a. Barclay, it was decided, 
that prescription was not obviated by a relative 
writing of the debtor, of equal date with the Irill 
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itself;^ but, in a subsequent case^ action was 
sustained for a debt vouched by a docqueted 
account and a bill, both of the same date, after 
the latter was prescribed. 
c!^p^ Patrick and Alexander Campbell were en- 
Sif*"^ gaged in various joint concerns. On the 15th 
May, 1783, they settled accounts; and a balance, 
of L.490 was found to be due by Alexander, for 
which he then granted bill to Patrick, pa3?^dile 
three days after date. To the account thus set- 
tled, the parties at the same thne subjoined the 
following docquet :— -^ 15th March, 1782. This 
account, containing an abstract of the accounts 
paid and settled of this date, bemg exammed by 
the said Alexander Campbell Rud Patrick Camp 
bell, it is found and declared that a balance of 
Lf. 490 sterling arises to the said Patrick Camp* 
bell, for which the said Alexander Campbell has 
now granted his acceptance, payable three days 
after date, and which, when paid, is in ftill of 
the above." Alexander Campbell died a few 
months aft:er the date of this transaction. In 
1793> Pairick Campbell brought an action against 
his trustees for payment of the debt contained in 
the docqueted account and bilL The Court re- 
pelled the plea of prescription, set up by the de- 
fenders to the sum of L.490, as the balance found 
and ascertained by the docqueted account pur- 
sued on.* 



k 1787, Diet. V. IV. p. 103. Mor. 11,128. 

» 1797, Campbell a. Campbell, &c. Fac. Coll. No 24, p. Sg. 
Mor. 1648. See Howison a, Howisoo, 1784, ibid. No 181, 
p. 285. Mor. 11,0S0. 
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A partial payment, made after the sexennial Markings 

* *^^ . by debtor 

pdiod by the accepter's heir, and marked by him after ax 
on the back of the bill, was found to bar him **^ 
from afterwards pleading prescription f' and the 
defimce of prescription is in the same manner 
precluded by writings after the siic years, when 
they amount to an admission of a subsisting 
debt 

Fairie, on the 8th May, 1782, granted to thecaseof 
mother .of Russel, a bill of exchange for L.92,;Fairie. 
payable one year after date. On the bill were 
marked a variety of partial payments, the latest 
dated in September, 1788. Three of the mark- 
ings were in Fairie's hand- writing ; the last of 
these, however, was in 1786. After Mrs Russel's 
death, there having been many ^transactions be- 
tween her and Fairie, a correspondence took 
place between her son and him. In March, 1789> 
Fairie desired Russel " to send a copy of the bill, 
and the payments made on the back of it, so that 
he might settle the balance." And in July, 1789, 
after the expiration of the six years, he again 
wrote in similar t^mis. At last, an action was 
brought by Russel against Fairie for the sum ap^ 
pearing to be due, aftier deductioii of the partial 
payments as marked on the bill. The defender 



« 1784, Scot a. Gray, ibid. No 139, p. 218. Mor. 11,126. 
Such markings, however, must be in the hand-writing of the 
debtor himself or, after his death, of his heir. It is not enougli 
that they are written by his factor, or any person fo|: him, still 
less by the creditor himself. Fergusson v, Bethune, 7th March, 
1811, Fac. Coll. 
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alleged that he had made other advances, to the 
full amount, trusting that the creditor would 
have carefully noted them. At any rate^ he coi^ 
tended that the bill was no longer a probative 
document, being cut off by the sexennial limi- 
tation. The Lord Ordinary pronounced an in- 
terlocutcHT, finding, that in re£^)ect it had been de- 
cided by the Court, that receipts for partial pay<- 
ments within six years, do not bar the sexennial 
prescription of biUs, when pleaded agamst an ac- 
tion brought on the bill after the lapse of tiie 
said six years; and also in respect that the de^ 
fender's missive letters produced by the piumier 
in this action founded on the MU libelled, do not, 
in terms of the statute, prove the debt as libeUed, 
or that the same is resting owing; therefore ab- 
solved the defender, and dismissed the action. A 
petition f<H- the pursuer was giv^n in, which was 
followed with answers. A majority of the Court 
were of opinion, that the enactment of 1772 vw 
of a similar nature with those introdudng the 
shorter prescriptions of Scotland, and not an adop* 
tion of the English law with regard to the limi- 
tation of bills, &c. ; and that neither the markings 
in the hand-writing of the defender, nor the rela*> 
tive correspondence within the six y^ais, could 
save from the currency of prescription. But it 
Was ultimately found, that the letter in process, 
dated 22d July, 1789, from the defender to the 
pursuer, after the sexennial prescription had run, 
did instruct that the debt was then resting owing 
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iii jpart; iitid» tiierefore^ re^ielled the defence of 
ptescription*«^ * 

A doubt was stated by one of the Judgeis^ How long 
whether an intemipidon of the sexennial prescript nsts when 
tkm by Writing was to be ocHisidered as a renewal "^ 
of the Voucher, so as to make room for a ilew 
cxmrse of pescription, to be reckoned frmn the 
date df the interruption, as was found in the oase 
of the septennial limitation of cautionary engage- 
ments ;"* or whether, the operation of the statute 
being thus completely done away, the biU. would 
subsist as a legal instrmnent £ar 40 years, unless^ 
from the ciii^umstances of the case, there arose a 
{Resumption of payment. But it was not neoea^ 
sary to determine tiie point^ 

Prescription was also ocmsidered to be barred Aduow- 
hy a writing signed by the accepter of a bill, im<^ onSTday 
pcnrting an acknowledgment of the debt on tbeyem 
last day of the six years. In this case, it was 
thought that the subscription of the writing, the 
very day before the prescriptiim had run, was a 
circumstance thid afforded i^tisfac^tory evidence 
that the bill was not paid within the six 3rearB ;< 



° 179^^ Russd a. Foirie, Fac. Coll. No 211, p. 444. Mor. 
11,130. 

« 1715^ OordoQ a, C^pbd]^ Diot 2. p. 116. Mor. 11,0S7. 

P The same point has since come under the notice of the Court 
intwocases. HorEflbrarght?.B«!thunc,lSth Feb. 1811, Fac. Coll.; 
and Fergusson v. Be^une, 7th March, 1811, Fac. ColL, in bosdi 
of which it was found, that markings of payments of interest on 
^e back of alnll, preserve it only for six years after the date 
of the markings. 

q 1797, Executors of Lindsay a. Moffats, Fac. Coll. No 23, 
p. 56, Mor. 11,137. 
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and in the debate that took place on the Bench, 
there was a pretty full discussion of the doubt 
stated in the case of Russel a. Fairie^ concerning 
the eflfect of a writing m interrupting the pre- 
scription of bills. The opinions delivered by seven 
of the Judges, including the Lord President, at- 
tnbuted the same, effect to an acknowledgment 
of resting owing made at any time within the six 
years, as to one made after the expiration there- 
of. A distinction, it was observed, ought to be 
^ carefully taken between a bill, and the debt creat- 
ed by it. The statute cuts off the bill in six 
years ; but the legislature, by doing so, did not 
imean to annihilate the debt at the close of that 
period. Its existence after the six years falls* in 
every case to be determined by the common rules 
of law. A clear acknowledgment of resting ow- 
ing after the term of payment of the bill, and 
within the six years, certainly proves the debt to 
be then due, and of course forms a new terminus 
from which prescription must commence. To 
give no effect to an acknowledgment of resting 
owing within the six years, in any case, where 
there is a possibility of the bill being paid before 
their completion, would be to introduce an inde- 
finite and arbitrary course of prescription unwar- 
ranted by the statute, the length of which would 
depend entirely on the time which was to run 
between the date of the acknowledgment and 
the expiration of the six years, which might be 
only a year, a month, a week, or a day, accord- 
ing to circumstances. 
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Other seven of the Judges held a different 
opinion. They thought the statute rested on a 
presumption of payment ; and that^ therefore^ no 
acknowledgment within the six years, which did 
not wholly elide that presumption^ could bar the 
statute. 

It would appear, then, from the opinions de- whedier 
livered on the Bench in the above case, to be stiD JS m 
uncertain, whether an acknowledgment of the^^J* 
debt in the bill within the six years will prevent *^°* 
prescription or not- It is universally admitted, 
that prescription is precluded by any writing of 
the debtor subsequent to the six years, which 
proves the debt to be then resting owing. But 
the question is, if there be sufficient reason for 
denying effect to a writing within the six years^ 
while one after that period is received as effectual. 
The preamble of this part of the statute bears. 
That it was enacted to remedy the great incon- 
veniences that have beeii found, from experience, 
to arise from bills not being limited to a mode- 
rate endurance; and it proceeds to provide^ 
** That no bill or promissory-note shall be. of 
force, or effectual to produce any diligence or ac- 
tion, unless such diligence shall be raised, or ac- 
tion commenced, within six years from the terms 
at which the sums in the said bills or not^ be- 
came exigible ;" and *^ that it shall and may be 
lawful and competent, at any time after the ex- 
piration of the said six years, to prove the debts 
contained in the said bills and promissory-notes. 



tion. 
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Whether tnd that the same are resting owinff, by the oath 

the dz or wnt of me debtor.*'' 

^'*" After the six years^ then, it thould $eein, that 

the subsistence of the debt xnay be proved by 
the oath or writ of the debtor. But no written 
acknowledgment, it is said, which is given witbim 
die SIX years, can be admitted as evidence ; be- 
cause the law presumes, that payment must hav^ 
been made subsequent to isueh ackfiowledgm^ot, 
and before the expiration of the six years* The 
words of the statute, however, do not seem to 
sanction this presumption. On the contrary, an 
action is competent on the bill after the expiry 
of the six years, in which the creditor is entitled 
to prove the exktence of the debt by the debt- 
or's writ or oath. In a common action of debt; 
the Court must judge by the wdinary rule^ 
whether such proof has been adduced as satisfac- 
4iorily establishes that the debt is, or is not, rest- 
ing owing ; and for that purpose must take into 
consideration writs granted be&re the «ix years, 
B$ well as those granted after* The act does not 
aay, that no relative writ within tl)e six y^ars is 



' This part of the act is far from heingf dear^ and certainly 
49€s not exprew what vrits are to be rteeiytd 9$ eridoDc? oi m 
existence of the debt. If no bill is effectual to produce an ac- 
tion^ unless such action be commenced within six years^ it might 
be maiBtainedj that bo prescribed bill could be A ^oeer gK^uod 
of action at all. But this is evidently a quibble; &r, without 
an action^ !t would be impossilrfe to prove nie debt to be' resting 
»wing. It is unfortunate, however, tliat the words of the M»r 
tute are not more precise and explicit on a point, which is un- 
doubtedly of high importance.—- A. 



L 
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to be rec^ved as evidence of the debt beiniF rest- whkfaer - 
ing owing at the expiry of that time ; and it istheiiz 



but reasonable to iadmit meh writ, to proves that p^^S^ 
the debt existed at the date of the writ The^*^ 
presumption of payment afterwards, is alway* 
opposed by a <eontrary presumption. When the 
debt in a blH is paid, the document iis usually 
ddivered up to the debtor ; from which the ge^ 
necal fresumption arises, that; as long as it re^ 
mains with the creditor unretired, the debt is 
due. The statute, to obviate the inconveniences 
produced by bills being kept too long up with^- 
out a demand being made, limits this presump^ 
tion.0f ccHnmon law to six years; but it still 
reserves to the creditor the power of proving, 
after the six years, by the debtor's writ or oath^ 
that the debt was not extinguished. The sta^ 
tute, therefore;, does not rest on a presumption 
of payment, but merely limits, in the case of 
bills, to six years, the doctrine and presumptiofp, 
that these documents, when unretired, are \m* 
paid. Where the debt, ther^re, is proved, fay 
a writing granted within the six years, to have 
existed at the date of that wilting, the limita* 
tion cf the statute, of the presumption with ce^ 
gard to unretired documents, ought, to xun, not 
from the original date of the bill, but from tiie 
date of the writing by which the debt was shown 
and ascertained to be subsisting. If tdie prC'^ 
sumption of payment within the six years is, ill 
all eases, to be taken as. a rule, no written ac* 
knowledgment of resting owing granted after 



^ 
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viiMm that period ought to have the power of reviving 
^jSf***the hill, however^ good such ackriowtedgment 
^JJJJ^ might be as a voucher of debt by itself; or if it 
*»<»• have such power, it is not very apparent why a 
writ of the same nature, within the sexennial 
period, should not have a similar effect. K a 
writ, granted ten years after the date of the bill, 
does away the presumption of the first six ye^ft^ 
and resuscitates the debt in the bill, so as to 
make it run a new course of prescription from 
the date of the writ, it would be somewhat in- 
consistent to deny any effect whatever to a writ 
granted five years from the date of the W}, 
merely on the presumption, that payment was 
made within the subsequent year. This {»«- 
sumption, as has been akeady observed, the act 
does not appear to warrant. The longer the 
space is that has elapsed from the original con- 
stitution of the debt, the stronger is the pre- 
sumption of pa3rment; and if prescription is to 
be obviated by a written acknowledgment after 
the six years, it might be &irly argued, that a 
fortiori ought it to be so by one granted within 
a shorter period ; and a new course of prescrip- 
tion may be admitted in the one case as well as 
in the other. Besides, it has been found in the 
septennial prescription of cautionary obligations, 
that a promise contained in the cautioner's mis- 
sive letter, within the seven years, was sufficient 
to interrupt prescription, so as to make it run a 
new course from the date of the letter ; the let- 
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jfttt bdii^ held m a fiew caufionaiy oblijgation/cj^^i 
i4nd the same doctrinej when applied to bitti, *^^^ 
would be no infrifngement of thie law wifli » i!w»crip^ 

gard to short prescriptions.^ 

■ - 

• Gordon a. Campbell, Diet. !2. 116. Mor. 11,037. 

^ Bills of exchaoge anc} proinifi9ory-note8 in England fall ud^ 
4er the statute of limitation of ^1 James I. c. 16. Any iJc^ 
Vnowlfidgment of the debt, however, or partial payment, or 
yerbal promise, made within the six years, bars the limitatioD;^ 
k Blackstone's Reports, 703. Douglas' Rep. 652, Whitecomb 
V. Whiting. Couper's Rep. 189* Hawkins v. Saunders. Black-t 
stone's Com. b. 3, c iz. Kyd, p. 200. Manning, p. 52. MaOf 
tooual's Inst. b. 2, tit. 12. — See also 1775, Creditors of Renton 
«. B^lie. Sel. Dec. No 85, p. 113. Mor. 4»5l6. A bill or 
note, if above six years' standing, will support, or may he 
proved under, a commission of bankruptcy; for the debt still 
eid^ts, and 90 one but the holder can avail himself of the statute 
of limitations ; but where the bankrupt himself applied to set 
aside the commission, on the ground, that the petitioning cre- 
ditor's debt was discharged by the statute of limitations, it wa^ 
accordingly superseded. Chitty, p. 228. In France, bills run 
i prescription of five years from the time they fall due, if not 
protested; or, if protested, from the date of the protest; or, if 
any other demand or suit has taken place, from the date of the 
last demand or suit. Ord. 1763, tit. 5, art. 21. Poth. n. 197, 
In Holland, bills prescribe in eight years. — A. 

The position maintained by the author in the text, that writ- 
ings of the debtor, within the six years, should be admitted to ob^ 
riate prescription, though perhaps not inconsistent with the wordi 
of the statute, appears to be quite at variance with its spi- 
jrit. The object of the act was, to compel the settlement of 
t)ill-transactions within the period of prescription, and thereby 
to remove the evil, of claims upon bills being brought against 
the obligants, at the distance of a long course of time, when no ' 
certain evidence could be procured of their being really due. 
A presumption (similar to what is held in the tiienqial and 
quinquennial prescriptions) that bills are paid within the six 
years, and the obliging the holders, after tnat period, to trust 
their claim to the oath of the obligants, (unless they can con^i 
tradict the presumption by written evidence under the ob- 
ligant's hands, dated after the six years, or have placed the 
debt upon a secure footing by action or diligence within that 
time,) was well calculated to effect the purpose of the iegisla- ' 
ture. But if writings within the six years, recognising the 
debt, were admitted to. obviate the prescription, this purpoise 
would be entirely defeated. For, when the nolder of a bill was 

U 
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Bab M to As bills payable at sight are not exigible till 
9^ ■ piesetited) prescription of them must run ftom 
the day they were presented." 



possessed of such a writiDg^ he would cease to have any interest 
to obtain a settlement of the debt ; the writings would at all 
times be a sure answer to the plea of prescription. Besides^ 
thoughj in the case of the executors of Lbdsay v. Moffkts, 
the admission of such writings only^ as are dated after the bill 
bad become due^ seems to have been contemplated, it does not 
appear evident, if '^ the existence of the debt, after the six years, 
is in every case to be determined by the common rules of law/* 
bow writings before the date of the. bill, out of which it arose^' 
can be excluded. The debt was as much due then as it was 
aflt^r granting the bill, and these writings may afford tx)mplete' 
proof of it. It is evident that the writings of the obligants,- 
rdating to the debt, which may have come into the holder's 
possession, either before or after the panting of the Inll^' 
must, in many cases, be obscure, inconsistent, and informal^' 
particularly if there should happen to have been involved 
transactions between the parties. The consequence of the 
author's construction of the act would therefore be, to remove, 
in many cases, all inducement to the bill-holder to recover pay- 
ment within the years of prescription, and, in proving the debt, 
to substitute for the bill which is destroyed by the statute, all 
the loose jottings and communications which may at any time 
have passed between the parties. 

* That construction of the act, which holds the prescription 
to be barred only by writings granted aftef^ the six years, by 
which alone the presumption of payment within that period 
is obviated, seems best to agree with its object. No doubt, 
in the case of the triennial and quinquennial prescriptions, 
writings of the debtor within the years of prescription, ac-: 
knowledging the debt, afford an answer to the presumption of 
payment ; but this happens from the very nature of these pre^ 
scriptions, as applicable to claims that are of a loose and 
floating description, and ceasing to operate against debts, when 
removed, by the interposition of writing, from the class to which 
they apply* The prescription of bills was, in like manner, in- 
tended to prevent demanas at remote periods, founded on docu* 



« In Stephenson v. Stephenson's Trustees, l6th June, 1807, 
prescription of a promissory-note, payable on demand^ was held 
to run from its date ; Mor. App. to Bill, No 20. A siiiiilar 
decision was pronounced on the same date, in M'Cook v. Mac- 
Janet, in a question as to a bill, payable on demand, t6. note. 
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.: The right of action hyBxi aeceptj^r,^ who basAcc^ptw^f 
paid the contents of a bill, without having funds agaimt 

^ drawer not 

— ' ' ■ ■ ■ . ■ " afiected by 

sexennial 
ments of so slight a nature, which might through negligeBceP^scrip- 
httve been left in the creditor's hands after a settlement^ <^ the^^'^ 
debt; but it cannot be supposed, that the legislature meant 
to substitute the casual and irregular writings, which may pro^ 
die existence of the original debt, for the bill, which probably^is 
by far the most formal and distinct of the whole. Such writ- 
itags, evidently, do not alter the character, of the debt, and "we^ 
move it from the class to which the sexennial prescription. ap-^ 
plies; and therefore they cannot obviate the presumption of 
]laymeDt, on which the short prescriptions are founded. . Should . . 
such a writing, however, be in the possession of the holder of a 
bill, as changes the nature of the debt, e. g. a bond or other - 
fimmal oUigation, or an assignation to an heritable security, or,, 
as in the case of Campbell v, Campbell, sup, p. 296, a regular 
docqueted account, then the prescription to which these other 
socurities are subject will apply, and the obligants will be li^^ 
in payment during the period of such prescription, unless they 
can produce a regular discharge. 

The author states, that' there is? nothing in the statute, from 
which it can be held, that it proceeds on a presumption of pay- 
ment within the years of prescription. The same may be said of the 
triennial and quinquennial prescriptions, which, it is. reasonable 
to suppose, the legislature had in view at introducing a similar 
limitation of bills. The statutes establishing these prescriptions 
are conceived in general terms; and a presumption ofpaymeot, 
which has been engrafted on them, must, therefore, be regarded 
ail the principle which the law of Scotland applies to short pre- 
scriptions in general. The septennial limitation of cautionary 
obligations, which is referred to in the text, is not analogous to 
the other short prescriptions. Its object has no reference: to the 
manner in which the claim is constituted, but is to prevent 
thfe bad consequences of imprudent cautionary, by annulling the 
obligation altogether after the lapse of seven years. . This ;pre-. 
scription thus does not proceed on the presumption of payment ; 
and the original obligation cannot be continued, by any writing 
granted within the years of the. limitation, beyond that period. 
A new cautionary may, however, be validly entered into during 
the currency of the seven years, which will run a new course of 
prescription. 

: The cases, of Buchanv. Barclay, and Hussel v, Fairie, finding 
that the sexennial prescription can be obviated only by. writings 
after the six years, have been confirmed by Fergusspn v. Be- 
thune, 7th March, 1811, Fac. Coll. One class of the bills.sued 
for in this case, had markings .of payments of-interest .on them. 
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iH^liis liftnd^ against the dvawer for te-poymSit, 
ii not affckrt^ed by the sexennial limitation, secongf 
that the debt in the bill is discharged by the pay- 
ment, and the drawer is merely debtor to the ac-. 
oepter for the sum that the latter has disbursed' 
on bis account;'' and the same rule applies to the 
dtetion of the drawer against the accepter, who,; 
with e£fects in his hands, has allowed the bill to^ 
!^ protested and returned.'' 
Prescription runs regularly against minors as 
S£^ tfdl as others, unless they be specially exempted 
by statute ; and, in Scotland, minors are secured 
ip this way from the effect of most of the pre^ 
flcriptions ; for^ during the years of minority, they 
are supposed incapable of managing or looking 
after their affairs ; and it would be unjust to sub- 
ject them to the operation of any law by which 
their rights might be affected, as long as this in- 
capacity subsists. It is therefore enacted, by 
jl |0 of the foregoing statute, " that the years of 
the minority of the creditors in such bills or notes^ 
^iiaU not be computed in the said six years.** — 
In Sngland, it is provided that the limitation of 
fflx years shall not run against minors andjemfkes 
eouvertSf or where the person entitled to bring 



in the debtor's hand- writing, within the six years. Lord Presideiit 
Blair said, he considered it dear, that these markings did not 
preserve these bills irom prescription, but, on the contnuy, 
rather strengthened that plea ; and judgment was pronounced 
iCifiordingly. Similar markings on other bills, but without the 
fix years, were held to obviate mrescriptioD. 

▼ 1792> Ralston a. Lamont, Wc. Coll. No 111, p. 445. Mor. 
15SS. Poth. n. 19s. 

w Poth. n. 19g.--43ay. Parere, 7S. 
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the action, or agaiiist Whom the claim lies, is b9< 
yond seas."" — In France, where bills prescribe in 
five years, prescripticm is not intemijpted by wj^ 
nofity, or lany privilege whatever,^ though* far 
tiiis, no adequate re&sdti seems to be assigned. 

After prescription, no summary diligence caa ^^ <tf 
proceed on a bill, though the debtoif s oath should 
have proved the debt The debt may be thus 
revived ; but the document remains prescribed, 
at least its tetraordinary privileges cease.* Anci 
it has been decided, that, even without the 
debtor's oath, an onei^ous indorsee is entitled to 
demand payment of a prescribed bill, althougk 
it was accepted solely fen* the accommodation of 
the drawer, the accepter's subscription not being 
denied, nor paymetit alleged.* 



• ^ ^1. James I. a 16 § J^^^B AnniBe, c. 16. 
. In Qrodie v. Sheddan, SO£h Feb. 1821, Fac. ColL, il was 
ni^d ,byfhe holder of a bill, who pursued an actbn against itie 
debtor twenty-two years after it. fdldue> that tfaQ iMter baA 
been, during the whole of that period^ under sentence of out- 
lawry^ and had therefore forfeited for a time the rights and pri- 
▼ileges of a citizen. This was not regarded by the Courts who 
dismissed the action. See also M'Neill & others v. filair, 31st 
January^ 1823. Shaw's Rep. II. 174. 

y Ord. de Com. tit. 5. art. 21^ 22.^-Sav. torn. i. eh. 6.— - 
Poth. n. 206. 

* 1804, Armstrong a. Johnstone, Fac. Coll. No 158, p. 357* 
Mor. 11,140. 

■ 1800, Philp a. Milne, ibid. No 155, p. 349- Mor. App. 
to Bill, No 9- This case must have been decided on a specialty. 
Had the debtor, when the action was brought, simply pleaded 
prescription, without entering into any detail about the cause 
of granting the bill, he certainly would nave been entitled to the 
benefit of the statute. — ^A. 

The, above decision is now held to be erroneous. The obli- 
gation under the bill being discharged by the statute, the holder 
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must establish an actual debt by the obligants/ indepenclent of 
the bill. See Bell's Coram. I. 306, and addenda, No 13. 

For the ij^eDeral Dature.of an oath of reference, see sup, p. T7', 
note ^. , The obligants, in their oath, are entitled to state cir* 
cumstances affecting the original constitution of the bill, as well 
as the present subsistence of the debt. In Agnew r. M'Rac, 
20th Feb. 1782, Mor. 13,219, the defender deponed, tliat he 
had got no value for the bills in question, and had signed them 
'by mistake instead of • receipts, which was found an intrinsic 

Duality. Grant v. Grant, June 1793, Mor. 13,221, in which a 
cposition, that the pursuer had agreed to cancel the bill, the 
parties haying discovered that he was owing the defender a 
greater sum, was also held to be intrinsic. See to th^ satne pur- 
pose, Frasert;. Fraser, 27th June, 1809, Fac. Coll. 

On the other hand, the. qualifications in the depositions were 
found extrinsic in the following cases: — Rankine v. Adair^ 
29th June, 1799, Mor. 13,245, in which a variety of counter- 
daims.were stated, incurred, as the defender alleged, on the 
£iith of the bill. Macneill v. M'Kissock, 28th Feb. 1805^ 
Mor. App. to Oath, No 1, in which the deposition bore, that 
the Talue of the bill was smuggled goods, and that as the ac- 
cepter was a great loser by the bargain, he did not look on him- 
setr as owing the balance unpaid. This decision, however, is now 
r^farded as questionable. Though it is necessary that the debtor 
himself, when he alleges payment in his deposition, state when 
and how it was made, his representative, if it appear he has no 
means of being acquainted with his predecessor's transactions, is 
not under the same necessity. An answer from him, which re« 
solves into a denial of all- knowledge on the subject, and does 
not prove the subsistence of the debt, will not avail the {Musuei;; 
See Stirling and others t;. Henderson, 11th March^ 1&17> Fm^ 
Cdl. Tait on Evidence, 244. 
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CHAP. XII. 



OF BILLS IN RELATION TO BANKRUPTCY. 



It is an object of considerable importance, to in* 
quire into the manner in which bills are affected 
by bankruptcy, and to ascertain how far, from 
the legal disability thereby created, the debtor is 
debarred from making any transfer of his pro- 
perty by drafts or indorsations, and his creditors 
are entitled to challenge such transactions. The 
respective claims, too, of bankrupt-estates on 
each other through the medium of bills; which 
are often exqeedingly intricate, and of difficult 
adjustment, well demand our attention. The 
subject of this chapter, therefore, may be divided 
into two parts : 1st, Whether, after bankruptcy, 
bills can be effectually drawn, accepted, or indors- 
ed by the bankrupt, or paid by him ; and, 2dly, 
Upon what principles the claims of ranking and 
cross-ranking for indorsed bills by bankrupt- 
estates upon each other, are to be, or have by the 
Supreme Court been regulated. Under which 
divisions may be discussed, at the same time. 



812 OF BILLS IN RELAfnON TO BANKRUPTCY. 

any collateral points connected with, or bearing 
in any material respect on these branches of the 
subject. 



statutes I. Bankruptcy is an ^open aqd public declara- 

preven^*" - 

ftaudu 

prefer. 



^Jduien^ tion of failure ; and, in Scotland, it is assiuned as 



cnoes.* a fair presumption, that for sii^ty days before 
notorious bankruptcy, the debtor must have had 
his failure in contemplation. Upon this ground, 
therefore, the bankruptcy is held to have begun 
at that period, to the effect of entitling the cre- 
ditors to challenge all voluntary securities, and 
to level aU preferences constituted Within thiat 
jSpftce of time." To prevent, as far as possible^ 
fraudulent embezzlement and alienation by the 
bankrupt of his property, by collusive deenH 
laws have been enacted against gratuitous con^ 
veyances and fictitious debts; and with the view 
of obviating those unfair preferences, which a 
person, whose circumstances are involved, is apt^ 
from partiality or the dread of diligence, to com:* 
municate to particular creditors, the statute 1696, 
e. 5, after describing the particulars that consti* 
tute bankruptcy, declares, *^ that aU and whatt 



I 



^mmt^ 



•" * BelFs Comm. (4th ed.) IL l66, et geq. The rules regardk 
ing the equalizing of preferences obtained oyer a bankrupt's 
pi'operty by means of diligence, are stated at the end of ch. 3lx., 
^here it was found more convenient to place theofi. Reference 
is also made thither for an explanation of what constitutes bank- 
ruptcy. 

^ Act 1621, G. 18. See Bell's Commentaries on the rounb> 
cipal and mercantile law of Scotland^ considered in relation to 
the subject of bankruptcy,— a work of extensive information 
^ unquestionable utility.— A. . 1 . 
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soever voluhtary dispositions, assignations^ or 
oth^ deeds, which shall be found to be made .or 
granted, directly or indirectly, by the fbreaaid 
dyvour en: bankrupt, either at or after his becom- 
ing bankrupt, or in the spaee of sixty days of 
before, in favours of any of his creditors, either 
for their ^tis£Eiction or further secunty, iti p]»- 
ference to other creditors, shall be void and nuU/* 

This statute is confined to deeds granted in AppUcn- 
satisfaction or security of former debts. It does leos. 
not therefore apply to new transactions, for a 
person with whom the debtor enters into a new 
contract, which is begun and finished as one adt, 
whether it be a sale of lands or of goods, or ^ven 
. a loan of money in security, is in no sense a cre- 
^ditor at the time of entering into the transao- 
tion, nor does he obtain a preference to the pre- 
judice of other creditors. Bills of exchange, i^ does not 
-consequently, granted or indorsed for value re- buLgnnt 
ijeived at the time, do not fall within tiie act^-f- doned for 
Ag was indirectly found in the case of Campbell ^^^ 
a* Graham,"" which arose on an indorsation made 
within the sixty days, wherein it was decided, 
ff that the act of Parliament took place, if the 
pursuer proved that the indorsation was &xe sa- 
tisfaction or security of a prior debt, and ncd: for 
present value received;" which implies, that if 
he failed in this proof, the transaction was good; 

Many questions occurred respecting what was ^^^/^ 

- . ^ :^^ con^etkm 

' ' ' ' ; tniedate 

' oftians* 
« 171^ I>. ForbeB, p. 646. Dalrymple, No 97> p. 136. ference 
Mor. 1120. ... 
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to be <!onsi4ered as new debts, or deeds granted 
in security in terms of the act, and the modes of 
completing the creditor's right. No title to land 
is complete, till seisin or infeftment has followed 
on the conveyance. The act therefore declares, 
^' that all dispositions, heritable bonds, or pother he- 
ritable rights whereupon infefbnent may follow, 
granted by the foresaid bankrupts, shall only be 
reckoned, as to this case of bankrupt, to be of the 
date of the sasine lawfully taken thereon, but 
(without) prejudice to the validity of the said heri- 
table rights as to all other effects as formerly."** 
However this part of the statute may apply to 
real or heritable rights, a conveyance of move- 
ables, made in consideration of a sum advanced, 
cannot be considered as a security for a fomier 
debt, merely because the last act of its comple- 
tion was posterior to the moment of advanca 
An assignment, in security of certain debts pre- 
viously due, and of a sum of money instantly 
advanced, executed several months before the 
assignor's bankruptcy, though not intimated till 
within sixty days thereof, was found not to fall 
under the rule of the statute.* And upon the 
same principle, if a bill be drawn by a merchant 
on his correspondent in favour of one who ad- 
vainces money for it, strictly speaking it is n»- 
ther a security nor a conveyance till accepted by 



^ The date of recordiDg the sasioe is now the rule by § 12 of 
54 Geo. m. ch. 137- 

• 1788, Hay a. Sinclair, Fac Coll. No 28, p. 45. Mor. 
1194. 
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the drawee;- yet the cu*cumstance of the date of 
the. acceptance being posterior to the advance ^ 
will not entitie the creditors of the drawer to 
challenge it as a security for a prior debt/ Thie 
drawer, in thi^ case, has done his part in com<»> 
pleting the right of the creditor, to whom the 
transference is . made ; the procuring acceptance 
of: the bill is an act to be accomplished without 
the. interference, of the bankrupt.^ But where Additiooai 
anything is required to be done by the bank-S^^j^ 



' Bell's Comm. II. 233. 

s A distinction must be taken between the cases mentioned 
in the text. The act I696 is held to affect only conveyances 
granted in fafour of prior creditors of the bankrupt^ afford- 
ing these creditors a preference over the rest ; and in order 
to destroy such preferences the more effectually^ by preventing 
th^ conveyances from being kept latent^ the act declares the 
sasine on heritable rights to be the criterion^ by which the date 
of the security is to be judged of. It thus does not in the least 
.affect securities^ whether real or personal, for new debts, granted 
at the time the loan is made, — such as an heritable bond, 'or a 
bin drawn on a correspondent, for money instantly advanced^ 
even though these should not be completed till within the sixty 
days, by infeftment on the bond, or acceptance of the bill.-^ 
See p. 313, sup. The case of Hay v. Sinclair is in a different ri- 
tuation ; the assignment there was partly in security of former 
debts, and the decision ought perhaps, so far as it was so, to 
have held the date of intimation to be the true date of the as- 
sig^nment, in conformity with the spirit of the act, and of the 
Clause already quoted. The Court, however, were of opinion, 
that the words of the act could not be extended beyond -the 
completion of heritable rights, and that moveable rights were 
left to be governed by the datie of the security itself. The late 
bankrupt act supplies this defect, and declares, that in questions 
under the act I096, '^ all dispositions, assignations, and vendi- 
tions, which do not require sasine, but to which intimation or 
delivery are requisite, in order to render them complete as 
transferences, or as securities, shall be reckoned to be of the 
date of the intimatiqn, delivery, or other act requisite for com- 
pleting the same, without prejudice to their validity in oth4Br 
respects." 

In the case of a bill drawn, not for money instantly paid- by 
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nipt himself, in orda? to make the right ifi&c^ 
tual, the question is more difficult If the bank-* 
tupt interferes to do that only, which both par-' 
ties understood to have been done at first, and 
<m the faith of which the money was advanced^ 
the act is not objectionable, nor such as to en« 
title the creditors to separate the security fmm 
the advance ; but where he does that, which 
both parties understood he had not done at fint, 
and which be only bound himself to do^ it is ah* 
jectionable, and the creditors are entitled to re- 
duce it. 

Of the former case, there is an example in a 
Cue of question that occurred in 1800, where a mec^ 
Anal^' chant in this country having drawn bills on his 
correspondent in London for the amount of a 
eargo consigned, indorsed away the bills for v%- 
lue, and thereby raised money on the &ith of 
their being accepted. The consignment was, 
however, rejected, and acceptance refused ; upon 
which, the cargo was given over to another houae 
in London, upon whom new bills for the exact 
amount of the former were drawn and indorsed 
in lieu thereof. These new bills were challenged 
on the act 1696, as given m satisfaction of a priiMr 
debt, but the Court refused to sustsdn the action. 
The particulars of the case are as follow :— 

- Uie payee to the drawer^ but in satisfaction or security of a for- 
mer debt, it would appear that^ under the abov^e clause^ its va- 
lidity will be governed not by the date of the bill, but of the 
acceptance or refusal of acceptance, which acts complete the 
transference of the fund in the accepter's hand.-— Bell's Comii. 
11. 243. 
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About the middle of March I7965 Bi&iehti? & 
IViiliAinson consigned ^ cargo i>f wheat, belongs- 
ing to them, to Scott of London, and indors^ 
the bills of lading to him. Upon the 16th of the 
same month, they drew a bill for L.IOOO upon 
Scott, and indorsed the said biU to Allan, thi 
defender in the cause, for value given of that 
data On the 18th of the same month they 
drew another bill for L.lSlOO upon Scott, and 
indorsed it to Allan, for value given of that 
date. The value of the cargo of wheat exceeded 
the amount of these two bills, which weredrawti 
by Sinclair & Williamson upon Scott, and in^' 
dorsed to Allan, in the view df the consignment 
of said cargo. Scott, the intended consignee, re^ 
fiised to receive the consignment of the cargo oC 
wheat, and likewise to accept the siud two biUs 
drawn upon him and indoiised to Allah. Thd 
cargo and bills of lading were thereupon given 
to Ross of London, who, upon the 29th of 
Mai^ch, 1796, accepted two bills drawn by Sin- 
clair &^ Williamson, one for L.IOOO and the 
other for L.1200, which were indorsed to Allan 
in lieu of the two former bills drawn on Scott^ 
the intended consignee. Sinclair & Williamson 
were rendered bankrupt in the beginning of 
April. In these circumstances, the Lord Ordi- 
nary decided, '^ That the bills last granted ought 
not to be considered as falling under the act 
1696 ;" to which judgment the Court adhered, 
by refusing a petition without answers.** 

^ On the same principle^ it has been decided in England, 



'"i 



i 
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Case of The latter case is exemplified by a cause, that 
creditowr. was tried in 1793, — ^the trustee for the creditors 
Jdiie. of John Brough a. Spankie and Jollie. 

G. Spankie and J. Jollie, on the 6th of October, 
1787, accepted a bill along with Brough for 
Li.500. Of the same date, Brough granted a ho- 
lograph missive, acknowledging that they were' 
merely cautioners for him in the bill, and oblig<^ 
ing himself to grant them an heritable security 
oyer certain property, in relief of their obligation. 
An heritable bond was accordingly made out in 
their favour, on which they were infeft on ;the 
7th December following. Brough having been 
rendered bankrupt within sixty days thereafter, 
the trustee for his creditors objected to the herit- 
able security, as falling under the retrospect of 
the act 1696. And the Court unanimously sus- 
tained the objection,^ 



fbat an omission to indorse a bill^ which has been delirered for 
Tftlue to a holder, may be supplied, without challenge, after: the 
commission of an act of bankrupcy. Smith v. Pickering, 
Peake's Cases, 50. Anon. 1 Camp. 492, Notes. Chitty, ll6. 
* Brpugh's creditors V. Duncan & Jollie, 5th June, 1793»— 
Mor. 1160. Brough's creditors v, Spankie & Jollie, same date. 
Mor. 1179- The question involved in these cases, is attended 
with difficulty, — Whether a security which is only, stipulated for. 
at the time of the advance of the money, and not granted till 
within sixty days before the bankruptcy, is to be considered ..as 
a security for a prior debt, or as a part of the original transac- 
tion ? The decisions of the Court have fluctuated very miich on 
the cases of this nature which have occurred, and the point.can- 
not be considered as settled. See the different authorities stated 
in Bell's Comm. II. 235-7* In the last case on the subject. 
Bank of Scotland v. Stewart & Ross, 7th Feb. 181.1, Fac, Cojl. 
it was held, in opposition to the cases above quoted, that a se- 
curity, granted in consequence of an agreement of this sort, 
did not fall under the statute. Mr Bell is of opinion, that 
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Though, therefore^ the payee or indorsee of an 
unaccepted bill may complete the transaction by 
afterwards procuring the acceptanceof the drawee, 
because, by the draft or indorsation alone, the 
whole rigl^ is fully transferred from the drawer 
or indorser, yet^ it is not safe to grant bills to any 
person in exchange for a personal obligation to 
give security, which may require his interference 
afterwards . to make it effectual by a voluntary 
deed. 



irhere there is merely a general eDgagement at the time of the 
advance, to give the creditor security for the debt, such as, a 
merchant agreeing to pay " in cash or good bills," and receiv- 
ing commodities in reliance on this engagement ; bills delivered 
to the seller within the sixty days, ought to be reckoned as se« 
curities for a prior debt. But that where a specific security 
.over a particular subject is bargained for, such security, though 
granted after an interval, and within the sixty days, ought to 
be unobjectionable. Some regard should also, perhaps, be paid 
to the time, at which the stipulated security is actually granted. 
When a security, which a creditor expects for his debt, cannot, for 
some sufficient cause, be prepared before the advance of the money, 
but the creditor stipulates expressly that it shall be granted, and 

Eroceeds forthwith to take the steps necessary for vesting it in 
18 person, he may with reason maintain, that he cannot be held 
to have obtained a fraudulent preference over the other credi- 
tors, because he has received only what he bargained for ; that it 
18 to be presumed he would not have lent his money, except upon 
the understanding, that he was to receive this security ; that 
the whole transactions are to be regarded as one continued act ; 
and that, therefore, he is in the same situation as a creditor 
receiving a security for money instantly advanced. ..But,, ob 
the other hand, if a delay take place in completing the secu- 
rity greater than is necessary for that purpose, the other cre- 
ditors might plead, that the lender has by his own behaviour 
declared, that ne no longer trusted to the security stipulated for, 
but was content, like themselves, with the personal credit of the 
bankrupt ; and that it would be unjust, after remaining a mere 
personal creditor for a considerable length of time, that he should 
De enabled, in virtue of a stipulation, which he kept latent, 
and did not act upon, to secure a preference over the bankrupt's 
property, which they are prevented from obtaining. 
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^•^wnta Payments Jn cash by the liarikmpt, witWii the 
^p*M>n- sixty days, are riot struck at cither by the act 
Ipai or 1696^ A person insolvent, discounted, 
by the assistance of his ordinary agent, who did 
pot know his real situation, bills which he had in 
his possession, to the extent of Lu273, and, witb 
the money, paid the debt and interest iii a bon^ 
for L.240 owing by him to his sifter,, and waa 
afterwards made bankrupt within the. statutory 
^^» period. The payment was sustained.^ But no 
collusive ^payment made in this way will be coa-^ 
i^idered effectual ; as, for instance, where a biU is 
discounted by the creditor in the knowledge of 
his debtor's circumstances, and the money applied 
in payment of his own debt ; or, where the bill, 
with the assistance of the creditor, is discounted 
in the bank, and the value given in bank-notes 
to the debtor, who afterwards delivers them in 
payment to the creditor. For these are evident- 
ly reprehensible modes of evading the act, and 
an unfair attempt at obtaining a preference with-* 
in the statutory period. 

Where bills were indorsed by a person in Scot-^ 
land before his bankruptcy, to his agent in Eng- 
land, who was considerably in advance for him 
in a business of selling goods on commission, and 
who placed them to his credit, although they did 
not fall due till after sequestration was awarded 

^ 1733, Buchanan a. Arbuthnot, Diet. v. i. p. 82. — Mor. 
1128. — 1751, Forbes a. Brebuer^ &c. Kilkerr. No 15, p. 62.— 
Mor. 1042. 

' 1760, Bean a. Strachan, Diet. v. iii, p. 48 Mor. 907. 

3 ' 



OY BILLS IN RELATION TO BANKHUPTCY. ^H 

against him, they W6re found to be equivalent to 
payments of the date of the indorsations^."* 

As payments by the bankrupt, are not com- Payments 
prehended under the term ** deeds ;'* so, payments mpt 
fo him, can in no sense be viewed as deeds of 
preference. Bills, therefore, due to the bankrupt, 
may be paid to him at any time within the sixty 
dayi&. But by the bankrupt statute 33. Geo, III. 
C.-74, § ^9, it is declared^ that " after the date of 
this first deliverance upon the petition (of seques- 
tration), all payments made by the debtdr to any 
of his creditors, shall be void and insufficient to 
the receivers, in the event of a sequestration tak* 
ing place ; and the trustee shall be entitled to re- 
cover the money so paid as part of the bankrupt 
estate." 



™ 1790, Sandeman & Graham's Assignees a. Stein, Bell's 
Cases, p. 81. 

^'^ In England, by the 19. Geo. II. c. 32. " no person who is 
or ^hall be really and bona Jide si creditor of any bankrupt, for 
or in respect of goods really and bona Jide sold to such bankrupt, 
'or for or in respect of any bill or bills of exchange, really and 
hona Jide drawn, negotiated, or accepted by such bankrupt, in 
the usual and ordinary course of trade and dealing, shall be liable 
to refund or repay to the assignee, or assignees of such bankrupt's 
estate, any money which before the suing forth of such commis- 
sion was really and bona Jide, and in the usual and ordinary 
course of trade and dealing, received by such person or any such 
bankrupt, before such time as the person receiving the same shall 
know, understand, or have notion of, that he is become bank- 
rupt, or that he is in insolvent circumstances." 

If a debtor, after a secret act of bankruptcy of his creditor, 
gives him his acceptance in discharge of the debt, he may after- 
wards pay such acceptance to the holder of the bill, though, after 
the acceptance and before the bill fell due, he heard of the drawer's 
bankruptcy ; the giving, indorsing, or accepting a bill, being 
considered as an immediate payment within the meaning of the 
statute of 1. James I. which protects bona ^e payments made 

X 
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AppUca- In €ODsidering the rapidity of mercantile deal* 
tate to ingSy and the mutual confidence of the parties^ so 
SywT** essential tp all commercial purposes, the question 
is naturally suggested, Whether the transactions 
by indorsations, drafts, &c of merchants with 
their bankers, or with eaph other, carried on vcl 
the course of trade, and without any suspidotn 
of fraud, down to the bankruptcy of one of 
them, are to be looked upon in the light of cash-, 
transactions, or as falling under the general scope 
of the act ? 
sSn's^ A case of this sort came to be determined in 
^»^ "^^ 1791. Stein, an extensive distiller at Kilbagie, 
Forbes & had a variety of dealings with Sir William For- 
bes & Co. bankers in Edinburgh. Sometimes 
the bills discounted by Stein being considered as 
cash, were immediately carried to his credit in 
his account-current ; but more frequently no 
credit was given for the contents of the bills in- . 
dorsed to or deposited with the company, till 
they were paid by those who were iminediately, 
liable for them. Stein, on the 28th February, 
1788, was rendered bankrupt. On the 29th De- 
cember, 1787, being the sixty-first day before the 



to a baekrupt^ provided the bill is honoured whea due.-— ^< 7* 
Durnf.-& East, 711. — ^A. 

The clause quoted in the text is continued in the present 
bankrupt act, 54. Geo. III. ch. 137^ § 38, with this qualification, 
'^ that nothing herein contained shall oblige the debtor of a 
bankrupt, who has paid his debt to him hona Jide, before he 
knew of the bankruptcy, to pay it a second time to the trustee." 
See sup. p. 167, note °. 

In England, hona Jide payments have been still fiuther pro- 
tected by Sir S. Romilly's act, 46. Geo. III. ch. 135. 
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bankruptcy, the sums due by him to the bank 
amounted to L. 9868 : 10 : 5 ; but the company 
held in their hands bills, and other securities de- 
posited by Stein, to a much larger amount. Du- 
ring the sixty days, however, which immediately 
preceded the bankruptcy. Sir William Forbes & 
Co., having no suspicion of Stein's failure, ad- 
vanced large sums for him. At the date of 
the bankruptcy, the balance against Stein was 
L. 34,636 : 11 : 10. Besides, in consequence of 
bills due by him, which had been discounted by 
other people at the same bianking-house, he was 
debtor to the company in a further sum of 
L. 15,000. But during the same period he had 
deposited bills to the amount of L. 18,458 : 2 : 4 ; 
so that the advances exceeded the deposites by 
L.6309 : 13 : 1. The sums deposited within the 
sixty days being L.l 8,458 : 2 : 4, were challenged 
under the act. But the Court were unanimously 
of opinion that the case did not fall under the 
enactment, and repelled the objection to the 
claim of Sir William Forbes & Co.° 

The decision in this case went entirely upon 
the specialty, that the payments within the sixty 
days had not only equalled, but exceeded the 
value of the indorsations ; so that, instead of a 
preference or advantage being given to Sir Wil- 



« The trustee for Stein's Creditors a. Sir WilHam Forbes & 
Co. Fac. Coll. No 169, p. 343. Mor. 1142. See aoother 
case, decided on the same principle, Richmond & Freebairn's 
Trustees, the Pelican Insurance Office, 26th June 1805. Mor. 
App. to Bankrupt, No 24. 
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liam Forbes & Co., they would, if restored to 
their situation as at the commencement of the 
sixty days, have been great gainers. 

But so strictly is the statute applied to secu- 
rities for former debts, that the shortest interval 
of time, between the advance of the money and 
the granting of a security not originally stipu- 
lated or relied on, is fatal to the preference.^ 
Case of A large advance was made by the Royal Bank 
v. Royal* to Bertram, Gardner, & Co. at a time when they 
®"^* were exerting themselves to avert the bank- 
ruptcy, which afterwards overtook them. This 



P The Court have of late relaxed considerably the strict in- 
terpretation of the statute contended for in the tezt^ as affecting 
the drawing and indorsation of bills in favour of creditors, 
though within the sixty days. Considering bills as the medium 
by which mercantile transaction^ are in a great measure carried 
on^ they have protected such payments made by means of them, 
as were in the ordinary course of business^ without the appear- 
ance of an intention to get an advantage over the other creators. 
Thus^ in Dundas v. Smithy 2d June 1808^ Mor. App. to Bank- 
rupt, No 28, the indorsation of two bills within the sixty dap, 
in part payment of a balance due on an account between broken 
and underwriters, though there were no counter^advances with- 
in that period, was sustained^ on the ground that, in the cir- 
cumstances of the case, these were payments in the ordinary 
course of trade. For the same reason, payment of a bill, when 
due, by an indorsation or draft, is unchallengeable. See Jamic^ 
son V, Ferrier, 23d January, 1810, and Ferriar v» Newton, 
2d June, 1808, unreported, cited by Bell, II. 229. On the 
other hand, if the indorsation or dran be made for payment of 
a protested bill, or in security of a debt not due, or if there are 
any circumstances which lead to a belief, that it has been taken 
from the fear of the approaching bankruptcy of the debtor (as 
in the case of Hotchkis v. the Royal Bank, post), the statute 
will be applicable. In Manson v, Angus, l6th July, 1771> 
Mor. App. to Bankrupt, No 7, the depositation of bills of ex- 
change, in security of bills past due, was held invalid, and the 
decision was affirmed in the House of Lords, 22d March, 177^* 
See Bell's Comm. II. 227-9. 
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• 

advance was made at ten o'clock in the morn- 
ing. In the course of the forenoon, the Bank 
began to fear for the credit of the house, and 
having insisted for security, Bertram, Gardner, 
& Co. deposited bills with them to a large 
amount. This was challenged upon the statute, 
as the Qonstitution of a security for a prior debt. 
When the cause came into Court, it was the 
general opinion of the Judges, that the security 
was objectionable in so far as it applied to prior 
advances; upon understanding which, theBoyal 
Pank at once renounced any claim upon these 
bills as security for the prior advance, so that 
the question did not come to judgment.** 

As bills deposited in security within the sixty buis in. 
days may be re-demanded by the bankrupt's cre-^'"^ 
ditors, so there can be as little doubt, that bills aWe.^"^^" 
indorsed, or delivered in payment of prior debts, 
within that .period, fall likewise under the sta^ 
tute. It has been well observed, that a debtor 
jnay gratify a favourite creditor, either by draw- 
ing a bill in his favour upon some of his debtors, 
pr by indorsing to him a bill which stands in his 
person. But if the act do not strike at such 
4eeds as these, it is plain that a trader has it in 
}m power, upon the eve of bankruptcy, and 
within the sixty days, to distribute amoi!ig his 
fayourite creditors the whole of his circulating 
capital, except the goods in his warehouse ; nay, 
even these also may be thus disposed of, if he 
choose to sell them, and take the bills for the 

• ^ July, 1796, Hotchkis, Trustee for the Creditors of Bertram, 
Gardner, & Co. a. the Royal Bank, Bell, II. i230.' 
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price payable to the creditors. It were therefiire 
a great imperfection if the statute did not in- 
clude such deeds ; but the words are fully ade- 
quate to include them, and the spirit of the act 
is strongly applicable. The act strikes against 
" all dispositions, assignations, or other deedsf, 
made and granted in favour of creditors^ either 
for satisfaction or further security, in preference 
to the other creditors ;" and an original draft in 
the creditor's favour, or an indorsation to a draft 
in which the bankrupt is creditor, is strictly boA 
properiy an assignation for saiia&ction or security^ 
cuei. in preference to the other creditors. It was accord- 
ingly decided, in a question that occurred in 1700, 
that a bill drawn in favour of a creditor within six- 
ty days of the drawer's bankruptcy, was redudUe 
on the act 1696.' In the case of Campbell a. 
Graham, already quoted, the question again oc- 
curred. An indorsation by a debtor to his cre- 
ditor within the sixty days, was' challenged on 
the statute. The Court found, ** that the act ci 
parliament 1 696, concerning bankrupts, takes 
place, if the pursuer prove that the indorsation 
. was for satisfaction or security of a prior deb^ 
and not for present value received."^ A similar 
judgment was pronounced in the year 1780. 
Fletcher indorsed two bills to Campbell & Mac- 
Gibbon, who were his creditors. Another cre- 

' Bell> II. 220. The doctrine in the text must be taken 
under the exception of payments by bills in the course of trade. 
Sup,jx.324i, note p. 

' Durward a. Wilson, Diet. v. 1. p. 82 ; Mor. III9. 

^ 171s, Forbes' Dedsions, p. 646^- ^Dalrymple, No 97» p* 
136'; Mor. 1120. 
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ditor, before the expiry of the sixty days, ren- 
dered him bankrupt^ and brought an action of 
reduction of the indorsations against Campbell 
& MacGibbon, liie indorsees. The foregoing 
cases were founded on as decisive of the ques- 
tion. The Lord Ordinary found the bills, sub- 
ject to be reduced upon the act I696, and the 
defenders liable to repeat liie payment of them, 
which they had received, for behoof of tibe pur- 
suer and the whole creditors of Fletcher." A 
distinction was hinted at on the bench, . between 
the case of a creditor dwelling at a distance, and 
one at hand, receiving a payment. This distinc- 
tion, however, has been since disapproved of; 
and in a case decided 20th May, 1794, Mac- 
Hutcheon a. Welsh, the Court held the rule to 
be general in its application to all indorsations 
whatever. The case is not reported/ 

It must th^efore be concluded, that drafts bynoeschai. 
a bankrupt upon his debtor in favour of a prior m^ in- 
creditor, or indorsations to such creditor of ac- 
cepted bills in the hands. of the bankrupt, are, in 
the sense of the act of Parliament, assignations 
in security or payment, in preference to other 
creditors, and so reducible, if within sixty days 
oi the bankruptcy. But though bills indorsed 
in this way be reducible in the person of the 
creditor to whom they have been indorsed, are 
they, or ought they to be so, in the hands of an 

« Campbell a. MacGibbon^ &c., Fac. Coll. No 125, p. 230 ; 
Mor. 1139. 
^ Bell, II. 228. See p. 324, note p. , 
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onerous and honafde holder, to whom'they may 
have been afterwards transferred? Thiib ques- 
tion» which is not without difficulty, seems never 
to have come under the cx>gnisance of the Court. 
To reduce an indorsed bill of this description, 
in the hands of a bona fide third party, into 
whose possession it had come for vidue, would 
certainly be inconsistent with the freedom* aind 
security of commercial dealings, and the acknow- 
ledged privilege of bills, of being in the hands 
of onerous holders, exempt from any latent idc- 
ceptions. And, at the same time, nothing would 
be more easy than for the creditor to ind(nrse 
away for value the bills he had thus received 
from the bankrupt, : which would be a means of 
defeating the very purpose and spirit qf the act 
The creditors of the bankrupt mi^t, no doubt, 
in all cases, have a claim against the original 
payee or mdorsee for repetition ; but, ' in the 
event of his failure, they would be deprived of 
this resource, further than ranking on faii^ sub^ 
ject ; and the funds thus disposed of by^ liiray of 
preference, being in the hands of third partes, 
would be irretrievably lost to the estate. For 
this, however, there seems to be no remedy ; for 
I should be inclined to hold (though eertaikily 
with some diffidence), that a bill drawn or in- 
dorsed within the sixty days, is not reducible 
under the act in the person of an onerous and 
bona fide third party ."^ 

^ A good deal of argument might be used on both sides of 
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If an indorsation to a bill have been giymi, npt. case of 
in security or payment of a prior debt^ but p^jt.v* ogUvte. 



the question. Upon the one hand^ it might be said>. l./Chat 
08 the words of the. act expressly declare all conFeyancoB by ihe 
bankrupt^ within the sixty days, in payment, &c., to t)e vc(id 
and null, the radical yitiation thereby created cannot be dcmk 
away by any subsequent transference, — ^what is Foid in its ori- 
gin, cannot be rendered valid by any thing done to it aJfiter- 
wards. 2. That the general benefit to result from enforcing fhe 
statute, and preventing the undue alienation of the bankrupt'! 
property to the prejudice of the body of his creditprs, would 
greatly preponderate over the disadvant^e to which it might 
occasionally expose individuals ; and, at all events, a bona Jide 
indorsee is not without remedy, for he may sue the indorser 
from whom he received the bill. But, on the other hand, in 
support of the opinion given in the text, may be urged, 1. The 
impolicy of checking commercial confidence, and diminishing 
the free currency of bills so necessary in trade. 2. The total 
impossibility, in many cases, of reducing documents of such ra- 
pid transmission as bills of exchange, in the hands of distant 
holders. 3. The peculiar hardship, of making an innocent per- 
son« who must always be supposed to be unacquainted with the 
transactions of anterior holaei*s, sufiTer for the acts of another. 
And, 4, That the analogy, in the present case, and that of bills 
for gaming-debts, does not hold ; for^ in the one, it is the a&< 
cepter who challenges the bill as being given for an unlawful 
consideration, which rendered it void^ ah initiOy as to hiin.* Ju 
the other, the creditors of the drawer or indorser must attempt 
the reduction ; and it is not very easy to perceive how the ac- 
cepter is to be stopped from making payment to the hoideri:or 
on what principle the latter is afterwards to be made to i^fund^ 
to people he never heard of, the contents of a bill for whiot 
he had antecedently given full value to a totally distinct per* 
son. — A. 

This point has not yet been decided. Though under the 
general rule, stated at p. 144, note \ the indorsation would 
seem to be invalid, it is doub^l whether the rule is correcdy 
applicable to questions under the act 1696* That act^ like 
other ancient statutes^ is expressed in very concise and general 
terms^ which cannot be applied indiscriminately to every case 
that may be brought within their meaning, but which require 
to be so construed by the Court, as to meet the evil the. statute 
was intended to prevent, without unnecessarily interfering with 
the rights of parties, who were nowise accessary to the fraudu- 
lent preference. The Court have^ accordingly, exercised this 
discretionary, power, by holding payments in the course of 
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for mcmey advanced between the date of the in- 
dorsation and the bankruptcy, it will be sustain- 
ed to the extent of the sum advanced. 

The estate of Bumside was sequestrated on the 
27th Aprils 179S, and Ogilvie appointed trustee 
for the creditors. Bumside was, at this time, in 
an aocount-cuirent with Robertson. 
1792. I>r. 179s. Cr. 

Dec 1 0. To Robertson's ac- Mar. 9. By Archibald 

oeptance without Muir'a bill 

value, - • L.400 indorsed to 

1793. Robertson L.400 15 S 

Mar. 14. To cash, - - 260 April 15. By cash, I97 12 

Balance due 
to Robert- 
son, - - 61 12 9 



L.660 L.660 

Ogilvie brought a reductioa of the indorsation 
to Muir's bill on the act 1696, It was pleaded 
by Robertson, 1st, That the act did not apply to 
the indorsation in question ; and, Zdly, That at 
least he ought to be allowed retention to the ex- 
tent of the L1.26O afterwards advanced by him. 
The plea, as to the first point, was repelled ; but 
the compensation was sustained to the extent of 

L-260.« 

. ' — • — — — ^^_^^^_^^_____^.^_^_^^ 

trade, by means of bills, as not struck at by the statute. In 
like manner, a honajide indorsee from a creditor, who had re- 
oeiTed the bill by a challengeable indorsation, would probably 
be protected, on account of the injury to commerce which a 
contrary nile would occasion.^ — See Bell's Comm. II. 227- 

' 1798, Robertson a, OgiMe, trustee for Bumside's Creditors, 
Fac Coll. No 91, p. 210 ; Mor. App. to Bill of Exchange, No 6. 

Such creditors only are entitled, by the ju'esent law, to insist 
in a reduction of a partial preference, contrary to the act I696, 
as were such at the date when the preference was granted. Man 
V. Walls, 25th July, 1702, Mor. IOO6. Creditors are not en* 
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Tboufich bills could not be drawn or indorsed Renewing 
in security or payment within Uie statutory ^laUenge. 
period, it was thought they might be granted""** 
as a mere voucher and acknowledgment of debt, 
which being simply an expeditious mode of con- 
stituting the creditor's claim without the expense 
of legal procedure^ was not to be considered as a 
transference of, or bestowing any right over, the 
funds in preference to other creditors. Accord- 
ingly, a person having granted a new bill for the 
amount of one that had been protested, including 
the interest and charges, it was sustained in a 
competition with another creditor J And, in an- 
other case, a person being debtor to his bankers 
in several bills which had been dishonoured^ of- 
fered the bankers, in security, a vendition to a 
ship ; which, however, they refused. On this, he 
applied to a gentleman, who agreed to interpose 
his security, by joining him in a promissory-note 
to them ; and, in favour of this cautioner, he, on 
the same day, executed a vendition of the ship. 
Within three weeks of the transaction he became 
bankrupt ; and an action having been brought by 
the trustees on his sequestrated estate, for setting 



titled to reduce preferences,^ the effect of which is only to change 
the creditor, without enlarging the funds of the bankrupt. Thus, 
if the bankrupt, within the sixty days, indorse to a creditor, in 
payment or security of his debt, a wind-bill which is in his po8« 
session, the preference thus created is unchallengeable, for its only 
efiect is to make the party, who has to pay the bill, rank jfb* its 
amount, instead of the creditor to whom it was indorsed. Beffs 
Comm. 11. 219. 

y 1762, Cowan a. Trustees of Mansfield, Diet. S. 60. FaCi Cbll. 
74,167; Mor. II67. 

S 
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aside the promissory-hote granted by the bank- 
rupti and mdorsed by the cautioner, the Court 
found, that the promissory-note did not fall under 
the statute.* But by subsequent decisions on an-. 



« 17*90, Swinton's Trustee a. Sir William Forbes & Co. Fac 
Con. No. 116, p. 220 ; Mor. 1181.— Dobie, after inhibition had 
b^a executed against him by Douglas, Heron, & Co., granted 
a bill to Brown, instead of one of a date long prior to that dili- 
gence, and which he then retired. On this new bill. Brown led 
an adjudication against Dobie's estate ; in the ranking of whose 
^editors, Douglas, Heron, & Co. objected, that the bill in (mes- 
iaatk baring been affected by their inhibition, the diligence which 
fpllpwed was void. To which it was answered, that the bill did 
not constitute a new debt, being only a renewed document of 
ait old one, against which the inhibition could not strike. The 
LpDds repelled the objection. — 1785, Douglas, Heron, & Co. a. 
Brown, Fac. Coll. No 223, p. SA^^. Mor. 707O.— A. 
• Though in Swinton's Trustees v. Sir William Forbes & Co., 
the Court sustained the promissory-note granted by Swinton, and 
Mr Campbell, as his cautioner, to the bank, the Lord Ordinary 
had reduced the vendition in security by Swinton to Campbell ; 
thus finding, that an indirect preference over the debtor's pro- 
perty could not be obtained in this . manner within the sixty 
wf%.. The cautioner acquiesced in this judgment. Mr Bell 

Sentipns, that an opinion to the same effect has been delivered 
^in'ttie Bench in other cases, Comm. II. 238. In the last case 
00 ' tlie point, however, the security was sustained. It is thus 
r^rted by Mr Bell, ibid, : — ^Monteith being indebted to the 
Biichess OT Douglas in L.2500, her trustees agreed to supersede 
cUligence against him, on his procuring security foe L.12I0. He 
applied to Mr Douglas and others, and they became bound for 
»&'L.1^50; Monteith disponing to them in security, a hoiise 
in Glasgow, worth L.500. Sasine was taken, and recorded, on 
this disposition, on the 17th October, 1785, and Monteith was 
made* bankrupt; on the 7th November, fifty-two days after the 
sasine. A reduction was brought on the act 1696. The Court 
first reduced the deed, but afterwards they supported it. 
. On the abstract question, some of the Judges thought the 
statute applicable ; in which opinion they seem to have pro- 
ceeded upon these grounds : 1. They allowed that in form, the 
debt, so rar as the cautioner was concerned, was a new debt, since 
it was by his cautionary engagement that he first became debtor, 
and that in this view, the statute did not apply ; but, 2^%, 
They said, that the act provides against indirect a$ well al 
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alogous points, the principle seems to be esta- 
blished, that a bankrupt cannot, in any respect, 



against direct securities ; and this is plainly nothing else than 
an indirect security^ and must be included. It was admitted* 
that a case might be supposed^ of an indirect preference brought 
about by means of a security^ which yet would not ifall under 
the act ; as where one borrows money^ and with that moQey 
pays off prior creditors ; for the lender has no concern with the 
application of the money. But where a man becomes cautioner, 
the natural question is^ why cannot you as well give the security 
directly to the creditor, without my interposition ? The answer 
is> '^ That may be struck at by the act, if the debtor be rendered 
bankinipt in sixty days ; but this comes to the same thing in the 
main, and the act cannot trouble us." This is, in short, uie very 
form of transaction which the law prohibits, under the description 
of an indirect security. These Judges, in short, considered a de- 
cision, which should exclude this case^ as equal to a repeal of the 
statute. 

The Judges who thought the act inapplicable to the case^ 
seemed to rest their opinion upon the effect to commerce, and 
the injustice to cautioners, with which an opposite judgment 
must be attended. Bankers do not like heritable securities; 
they prefer good personal obligations. When they give a cash^ 
account, and rejecting heritable security, desire personal, it is 
natural for the person getting the credit, to offer, to those who 
engage as his cautioners, that security which the banker rejects; 
so the affair is settled. But the cautioners die, and new 
ones are demanded ; the new cautioners require heritable secu- 
rity, and it is given them. Why should this be more objection- 
able than the other ? The thing happens every day : new 
cautioners come into cash-accounts, and new securities are grant- 
ed. There may be cases where fraud can be proved, and, when 
proved, it authorises a reduction ; but upon the general ques- 
tion, whether the act applies to reduce such a security as this, 
given on such an occasion, there can be no doubt. The act u 
against securities given to prior creditors for anterior debts; 
but this is not a security given to a prior creditor, directly or in^ 
directly ; no security is given over the debtor's estate ; the cre- 
ditor can avail himself nothing of the security given to ihe cau- 
tioner. That there is a defect, and possibility of evading that 
law, may be true; but that is for the legislature to consider, 
not for a court. 

Such were the different opinions on the abstract question. 
But one Judge, of high respectability, moved a distinctioQ, 
founded upon the letcts of the case, as indicative of the total ab- 
sence of fraud. To this, however, the other Judges would not 
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alter the situation of his creditors ; that no deeds 
ought to be executed by him that maj have that 
tendency; and that it would be dangerous to 
support any deed of that nature/ All deeds that 
may be a cover to fraud are struck at by the sta- 
tute 1696. Bonds of corroboration, bills as do- 
cuments of existing debts, and deeds of a similar 
description, may be instruments of fraud, by en- 
abling a creditor to accelerate his diligence, and 
get the start of others. The debtor may act 
fraudulently in refusing them to one, while he 
grants them to another ; nay, from its mere se- 
crecy, the acknowledgment of a debt may be 
fraudulent ; whereas a legal constitution by ac- 
tion being public, would have given intimation 
to the other creditors to take similar steps. In 
short, the purpose of the act is to avoid and pre- 
clude all questions of actual fraud in such cases, 
by establishing a rule, which, by its general ap- 
plication, may stifle fraud. 



ngre6* They held, that the act I696 was made as a rule, to 
pitdude Uifi neoemtj of iaquiry into fraud ; and for thid por- 
poaa, established a presumption of fraud, not to be got the better 
of by any proof. Although, therefore, in cases whidi do not 
fiiB under this presumptife rule, if fraud can be proved, it must 
annul the transaction ; vet no proof of fiiimess can rescue those 
cases, which do fiill within the description, frtm the penal 
ciects of the statutory rule. Mont^th's Trustees o. Douglas^ 

12th Dec 1794. 

On account of these contradictory authorities, this important 
question cannot be held as fixed. 

« 1791, Creditors of MacKellar a. MacMath, Fac ColL No 
170, p. 345 ; Mor. 1114, See the opinions of the Judges in this 
CMC, m Bdl's Comm. II. 222-3.— 179^, Crediton <^ Dunbar a. 
Grant, UntL No 6l, p. 133 ; Mor. 1027- 



m- 



OF BILLS IN RELATION TO BANKEUfTCT. 8S5 

A bin or indorsation^ to be liable to challenge^ oiiteor 
must be granted either after the grantees be- ^SSu^oep^ 
coining bankrupt, or in liie ** space of sixty days*"*** 
of before ;" and as the acceptance of bills pay- 
able after date, and indorsations, are seldom 
dated, it might be sometimes difficult to ascertua 
at what time the acceptance or indorsation was 
made. To obviate which, the Court, as has been 
already observed, se^ms to have sanctioned the 
doctrine, that an acceptance pr indorsation, when 
not dated, is to be considered of the date of the 
bill ; and, if it be dated, is to be held as of that 
date, till the contrary be proved."" It was ob- 
served on the Bench, in the case of the Thistle 
Bank a. Leny, 1794, where a dated indorsation, 
of the hand* writing of the indorsee, was objected 
to, that, by means of an indorsation, the act 1696 
might be very easily evaded. But to this it was 
thought a sufficient answer, that the danger 
struck equally both ways ; for if the consequence 
of repelling the objection was to give an easy 
method of evading the act, the sustaining of it 
might throw loose transactions settled by in- 
dorsation, not only during the period of sixty 
days, but even for years preceding the bank- 
ruptcy."^ In all cases, however, it is in the power 
of the creditors to do away the legal presumption, 
c^ the acceptanca or indorsement being of the 

»» Ch. V. p. 137. Ch. ix. p. 236. 

^ Kennedy a. Arbiithnot. Roesie a. Ogilvie. Smith a. 
Home. Thistle Bank a, Leny. 
* Ch. V. p. 137. Bell, II. 243. 
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.' date erf the bill, by a contrary proof; and the 
examination of the bankrupt ih sequestrations; 
together with the books of the patties, generally 
Mode of contributes to ascertain this point As to the 
STSfi" niode of computing the statutory period of sixty 
■^'■^e^ .herulLp^ U, be tW. The 6^1 
did^e of the bankruptcy i$ to be excluded, as de^ 
scriptive of a period of time which is indivisible', 
and the sixty days preceding are descriptive of 
another and prior period, which is to be reckoned 
backwards, from the commencement of the day 
on which the bankruptcy happened.^ An in- 
dorsation or draft, therefore, executed on any 
part of the sixtieth day preceding the day or 
date of the bankruptcy, will fall Under the act. 
Fraucte at Frauds, by which undue preferences . may be 
law. treated in contemplation of bankruptcy, if not 
expressly guarded against by the statute, or com- 
prehended under its spirit, may be reduced at 
ManhaU'8 common law. Thus, Provan & Co. bought 
Provan &; goods from Marshall to the value of L. 236, arid 
^^ when called upon for the price, or bills at six 
months, which they had engaged for, they de- 
fended themselves, by setting off bills of Mar^ 
shairs, indorsed to them by Hamilton & Co., to 
whom, in return, they had granted a bill for the 
amount of the indorsations. There was some 
doubt respecting the date of the sale. If poste- 
rior to the indorsation, then, as Provan & Co. 



® L €. The day preceding the bankruptcy is counted the 
first in calculating the sixty days. Sec Bell's Conim. II. 184. 
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would have been creditors to Marshall at liie 
date of the sale, and as Marshall was made bank- 
rupt within sixty days, the sale would have been 
struck at as a security to Provan and Co. for a 
prior debt ; and of liiis all the judges were clear. ' 
But if, on the other hand, the indorsation was 
posterior to the sale, then, although the case fell 
not under the statute, it was exposed to chair 
lenge as a device to give security to Hamilton 
& Co. ; Provan & Co. getting right to their debt 
for the purpose of compen^ting or setting off 
the debt due by them against it. The Court 
gave judgment for the price of the goods, refus- 
ing to admit the compensation or setoff/ 

In connexion with the present subject, it may candmwer 
not be improper briefly to notice some of theJJSa^y, 
other points in the general doctrine of bank-™^*' 
ruptcy, by which bills, in common with other 
funds, may be affected. The enactments against 
fraudulent alienation xind unfair preferences were 
made to prevent an undue distribution by the 
bankrupt of his undoubted property ; but where 
the property is not indisputably vested in the 
bankrupt, as in the case of an uncompleted sale 
or bargain, and claims are advanced by third 
parties, questions of right will necessarily ^se 
between them and the creditors, for the adjust- 
ment of which another set of rules must be 
adopted. To the completion of the sale of any 



^ 1794, MarshaU's trustee a. Provan & Co. Fac. Coll. No 95, 
p. 212. Mor. 1144. 
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property, and to vest a right in the purdiaser as 
proprietor, tradition or delivery^ actual' or con- 
structive, is necessary. But after a sale of per- 
sonal effects has been made, the seller may have 
good reason to become dubious of the buyer's 
circumstances, in which case he is allowed to 
seize and reclaim his goods in the way to their 
destination, and before a legal delivery of them 
has taken place. This is called stoppage in 
transitu. Under similar circumstances, is it 
possible to stop the payment of bills ? A very 
usual way among merchants of settling for the 
price of goods, or satisfying a demand, is by a 
draft or order on a banker, or a bill drawn on a 
correspondent in favpur of the creditor to whom 
payment is to be made. In such case, the ac- 
ceptance of the order, as has been already re- 
marked, is the completion of the transfer. Such 
draft or order, however, may frequently be given 
before the goods have been delivered to the 
drawer, br the equivalent and stipulated value 
received by him ; and in the event of the failure 
of the person to whom the draft has been de- 
livered without having paid value, the question 
might occur, whether, if the. bill still remained 
in his hands, stoppage of payment might not be 
accomplished ? Or, to take another view of the 
subject, suppose that I have, for the accommo- 
dation of a person holding bills at long dates, 
given him a draft on my banker in London; 
that, immediately thereafter, the accepters of the 
long-dated bills fail, and involve in their ruin 
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the payeie of my draft; may I not stop payment 
of my draft at the banker's, or countermand my 
order on my own correspondent? Upon the satrie 
principle as that on which goods in trarmtu 
may be stopped by the seller, it would be diffi- 
cult to assign a sufficient reason why payment 
of a bill of this description might not be pre- 
vented; for no third party being concerned, the 
privileges of bills are out of the question; and 
perhaps the same principle might apply to the 
indorsation of an accepted bill in the same cir- 
cumstances, the indorsee failing without having 
paid value, and the biU continuing in his hands 
unindorsed.^ 
Bills, too, indorsed and remitted to a factor for whenmpr 

pertyof 

a specific purpose, or deposited for a special ap- biiis hdd 



8 Bell, 11. 142, 143, (2d ed.) But see L 104, (3d ed.) where 
-Mr Bell gives an opinion, that in the above cases it would not 
be competent to countermand payment of the bills. In the 
last edition no notice is taken of this point. If the drawer or 
indorser has been able, before the bill is presented for accept- 
ance, to withdraw the funds from the drawee's hands, or should 
an acceptance be made without fiinds, it is thought that it would 
be competent, in an action against any of these parties, to 
plead against the holder, or the ' general body of his creditors, 
any defence arising out of the failure or insuf&ciency of the con- 
sideration, which was to have been given for the draft. But 
should the drawee have accepted the bill with value in his 
hands, or should he, when it is presented for acceptance, be pos- 
sessed of funds, (to which the protested bill will be equivalent to 
an intimated assignation), it aoes not appear that, in a question 
with the holder's creditors, a countermand of payment can have 
any eifect. By the acceptance or protest, the transference of 
the fund is completed ; and there seems to be no authority for 
extending the doctrine of stoppage in transitu, to the conveyance 
of debts. An onerous indorsee, at all events, will not be affected 
by the countermand of payment. 
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propriation with a banker,*" are not, in the event 
of the factor or banker's bankruptcy, to be con- 
founded with his general property , which is to be 
divided among his creditors, but may be traced 
and redemanded by the owner, provided they can 
be got at before they are transferred to third par- 
ties, and before the money due upon them is rie^ 
ceived by the bankrupt, and blended with his 
common funds, so as to be undistinguishable from 
them. At least this has been found in England, 
where cases of this nature are more frequent ; 
and it is to be presumed, that our courts would 
determine on the same grounds^ 
Case of Jenner was employed as an agent or banker, 
waite. by Zink, who drew bills on him under an agree- 
ment to make remittances to answer the same 
when due. Jenner sent (Nov. 1776) an account 
current, including aU the accepted bills running 
on him up to 30th November, amounting to 
L.1022, and making the balance due to himself 
L.1137. Zink sent first a bill for L. 150, then 
one for L.300, and, on the same day on which 
they were sent, Jenner became bankrupt, with- 
out having paid any of the drafts, which Zink 
himself was obliged to retire. Zink owed Jenner 
on the bill account, commission, &c. L.195 ; and 
the bills for L.450 were, when they came to 
hand, deposited by Jenner's clerk, with Staples 
& Co., who wrote them short in Jenner's book. 
The plaintiff clamed his L.450, under deduction 

^ Bell, I. 202. 207. el seq. (4th ed.) 
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of the L.I95, &c« and the Court found him en-, 
titled to it. The bills were held to be merely de- 
posited with Staples & Co. and to be in Jenner's 
hands as factor till paid, in the nature of goods 
unsold. Zink verstis Walker, 2 Blackst 1154. 

Where the intercourse between a merchant and j^^ ^^ 
a banker resolves into a general account, so as to^* ^^"^ 
render it impossible in their transactions to follow ^'^^^ 
out any specific appropriation of bills deposited 
by the merchant, he must, in the event of the 
banker's failing in his debt, rank as a commcm 
creditor on the estate. But if such specific ap- 
propriation can. be clearly made out as to any 
part of the bills or funds in the banker's hands, 
it may be presumed, that the doctrine above ad- 
verted to relative to depositation for special pur- 
poses, will so ^ far apply.* There can be little 



^ Many questions have occurred in England on the failure of 
bankers^ regarding the right to bills indorsed to them either in 
full or blanks and put into their hands by their customers. * As 
these cases will hare much weight in the decision of similar 
cases in Scotland^ it is proper to state some of the points which 
have been ascertained. 

1. Bills placed in the hands of bankers for the purpose mere- 
ly of receiving payment^ remain the property of the customer. 
Bruce v. Hurley, 1 Stark. 24. 

2. Bills sent to a banker or £sbctor, by way of special appro- 
priation for a particular purpose, do not pass to tne banker or 
factor, but must be applied, on their £ailure, to the purpose for 
which \hey were intended ; and this must also be done upon 
the owner becoming bankrupt. Bell's Comm. II. 120, 121. 124*. 
if assail V. Smithers, 12. Vesey, II9. 

3. Bills remain the property of the customer, which are de- 
posited with a banker as a security for advances on separate 
transactions. Thus, in Parke v, Eliason, 1 East's Rep. 544> 
long-dated bills were sent by Parke to Persent & Bodeck^, 
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doubt, that where the bills deposited are nego-> 
tiated by the banker with third parties, the ori- 
ginal owner can have no claim to recover against 



k 



he to be allowed to draw the amount without renewals^ at two 
or three months. The bankers answered; that they had dia* 
counted the bills, and that short drafts would meet due {lOiMmr* 
The bankers failed before payment of the short drafts. It was 
held, that had this been a simple case of discount, thebSUs 
would have pasiseid to die bankers, but that in reali^, though 
the word ^'discount" had been used, it was a case of deposite of 
the bills for a particular purpose, and the condition not havib^ 
been, complied with, the depo^tor was Entitled to have thent 
back. — In like manner, if a bank makes advances on the credit 
of bills depodted, the {m)perty does not pass, even though they 
have a power conferred on them to discount the bills on the 
amount being exhausted, unless they do actually discount. Ex 
ptifie Madison. — ^C. and T: Shaw established a bank at South^fc 
ampton, and a. correspondence with Stafdes & Co. in liondon^ 
There was a special agreement that short bills remitted to 
Stipes & Co« should not be discounted, unless Staples & Ca 
were overdrawn ; then they might discount. Staples i& Co., how- 
ever, did not discount when overdrawn, but charged interest in- 
stead for the sums overdraw d. The short-dated bills were order- 
ed to be delivered up to the assignees of Shaw & Co. ; — 12th 
NoF. 1796, cited by Lord Eldon in ex parte Pease and others, 
1 Rose, 232. 19 Ves. 25. In such cases, however, the bankrupt 
estate must be indemnified against the outstanding acceptances 
made in reliance on the security. Ex parte Buchanan, 1 Rose, 
280. 

4. Bills expressly discounted with a banker become unques* 
tionably his property ; but it is sometimes difficult to sayy^when 
there is a running account between the banker and cuf^mer, 
whether a transaction is of the nature of a discount, or a mere 
deposite for the purpose of receiving payment It wpptaon that 
if the bilk are written short in the account, they are to be re- 
garded, till paid^ as deposited only. Even if treated by die 
banker as cash, and as such the amount, deducting discount, 
placed to the customer's credit, it is not always that the pro- 
perty of the bill is held to have passed. *^ Entries in bankers' 
books," it was said in ex parte Pease, 1 Rose, 232, *' not proved 
to have been communicated to the customer, ai*e not evidence 
against, but may be for him." It must appear from the course 
of transactions, that bills lodged in the banker's hands in a si- 
milar manner, have been considered and treated as a payment 
of cash, and that the customer is at liberty to draw for the 
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such third parties.^ And even where an e:(pres8 
purpose of depdsite was evinced, bills were found 
not reeoyerable by the owners, though they had 
been only transmitted in a general way to anop 
ther house, the partners of which were also part- 
ners of the house of the depositaries. 
Bills were put into the hands of Liverpool ST ^^ 

* . . •*• Bolton v» 

bankers for the purpose of their providing for the Js^»m«' 
payment of other bills due at a house in Londoq. 
The Liverpool bankers sent the' bills to the Lon- 
dcMi house on the general account between the 



amount. Ex parte Sargeant^.l Rose^ 153 — Per Lord Chancd- 
lor Eldon. ^* It is quite clear that short bills^ in the possession 
6f bankers^ are to be considered as still remaining in the posses- 
sion of the parties^ by their agents^ to be specifically returned ;" 
'^ that they were not written short amounts to nothings unless 
there be a concurrence manifested at the time^ or to be inferred 
from the habits of dealing between the parties^ tfaa^i fhey were 
to be considered as cash ; if they were there with the petitioner's 
knowledge^ as cash^ and he drawings or entitled to draw upon 
them^ as having that credit in cash^ he would thereby be pre- 
cluded from recurring to them specifically ; but it lies upon 
them to prove that to be the case^ and petitioner is therefore en- 
titled^ unless they have been carried to his credit as cash^ with 
his knowledge or consent." See Giles v» Perkins^ 9 £ast^ 12^ 
where^ in the circumstances of the case^ the bills were held not 
to be transferred^— and Carstairs and others v. Bates^ 3 Camp. 
SOI, where it was held that they were^ though therq was no bsU 
lance due to the bankers by the customer. Bell's Comm. II. 124, 
Chitty, 485. 

5. . Bankers are entitled to retain all bills in their hands^ 
though not psdd in for the purpose of being discounted^ in se- 
curity of their general balance against the customer^ except 
such bills as have been specially appropriated to the benefit of n 
third person^ and such bills or vouchers as have come casually 
into their hands^ or on which they have refused to make adU 
vances. Bell's Comm. II. 124-5. Chitty^ 482* Factors are 
entitled to a similar lien. Bell^ II. 121. 

^ The pledging of bills by the banker will^ in like manner^ be 
efiectual against him^ to the extent of the sums for which they 
were implied. Bell> U)id. 
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two houses. Both houses became bankrupt be- 
fore the bills thus to be provided for fell due, and 
the depositor of the biUs was obliged to pay his 
original acceptances. He claimed delivery of 
the deposited bills ; and as he would clearly have 
been entitled to this, had they remained with 
the original depositaries, so would he as dearly 
have had no claim after the bills went into the 
hands of the London house,- had there been no 
privity or connexion between the houses. The 
great doubt was, whether the partners of the 
London house, being partners of the Liverpool 
house, made such privity as to alter the latter 
rule ; and the Court found it didnot.^ 



* Bolton V, Puller, &c 15th June, 1796- 1. Bob, and Pul. 
539.— Bell, L 209. 

By 52. Geo. III. ch. 6S. (1812), it is enacted, « That if any 
person or persons, with whom (as banker or bankers, merchant 
-or merchants^ broker or brokers, &c.) any ordnance-debenture, 
exchequer-bill, &c. or other bill, &c, bank-receipt for payment 
of any loan, India bond or other bond, or any deed, note, or 
other security for money, or for any share or interest in any 
national stocK, &c. or any power of attorney for the sale or trans- 
fer of any such stock or fund, or any share or interest therein, 
or any plate or jewels or other personal effects, shall hare been 
deposited, or shall be or remain for safe custody, or upon or for 
. any special purpose (without any authority, either general, spe- 
cial, conditional, or discretionary, to sell or pledge such deben- 
ture, &c. &c.) sliall sell, negotiate, transfer, assign, pledge, em- 
bezzle, secrete, or in any manner ap|^y to his or their 6wn use 
or benefit, any such debenture, &c. &c. contrary to the purpose 
for which they were deposited, and with intent to defraud the 
owner or owners, every person so offending in any part of Great 
Brit£un or Ireland, shall be guilty of a misdemeanor, and be 
liable to transportation not exceeding fourteen y^ar& 

By § 8, it is provided, that the act shall not extend to re^ 
strain any banker, merchant, &c. from selling, negotiating, 
transferring, or otherwise disposing of any securities, property, 
or other effects in their custody or possession, upon which they 
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Where bills have been taken by a factor uiBiibtakei 
his own name, for the price of goods sold for his^^ ^' 
constituent, the latter, in the case of the factor's 
failure, has a right to the bills,"* even where the 
factor insures the debts, and is of course directly 
bound himself to the principal." In the same 
manner, bills taken by an executor in his own 
name, for part of the executry effects, belong, 
not to his creditors, but to the next in kin of 
the deceased. 

Murray was executor to Sir James Rochead ; gj^<^ 
and hsLviuft taken the assistance of Gordon in^H^^y** 
recovering the estate, a balance was struck upon 
Gordon's intromissions,^ — a bill granted by him 
to Murray for L.S86 payable to order, — and 
Gordon completely discharged. Murray died 
with this bill in his possession ; and some of his 
creditors having attached it, the question arose, 
whether they or the next of kin of Sir James 
Rochead, had the preferable right to the bill. 
The Court found, " that there was sufficient 
evidence that the sum contained in Gordon's 
bill was part of the proceeds of Sir James 
Rochead's executry ; and, therefore, that Sir 



shall have any lien^ claim^ or demand, which by law entitles 
them to sdl or dispose thereof, nnless such sale, transfer, or other 
disposal, shall extend to a greater number or a greater part of 
such securities, property, or other effects, than shall be requisite 
or necessary for the purpose of paying or satisfying such lien, 
claim, or demand. 

" Bell, I. 202. 

" Ibid. 203. In this case, however, the persons contracting 
with the factor in his own name, honajide, are entitled t^ com- 
pensate the sum they owe by the factor's debt to them. — A. 



Sayvit* 
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James Rochead's next of kin are preferable for 
the sum in the said bill, before the other cre- 
ditors of Murray." ° 

It has been stated, in general, that where bills 
are remitted to a factor for a specific purpose, 
and can be clearly traced in his hands, they ar^ 
the property of the principal, and not of the fao^ 
tor^s creditors. As illustrative of the particular 
and discriminative application of this doctriqej 
the following English case may be given :— 
Jp^orftf Sayers, paymaster of the forces in the islmd 
of Dominica, wrote to Cheap & Co. of Lond(»ii 
to purchase for him certain kinds of foreign coin, 
and enclosed for them bills upon the paymastekr^^ 
general for L. 16,000. For this amount, he de« 
sired them to give him credit, and he drew upon 
them for L.2000. Cheap & Co. discounted the 
bills ; and not bdng able to procure the coin in 
England, they remitted L.5000 to Peter & Co. 
at Lisbon, with directions to purchase the coin 
wanted, or, if not to be procured, to return the 
money in good bills. They afterwards sent a 
similar sum, with the same directions. Not 
being able to procure the coin, Peter & Co. sent 
back the money in good bills, not indorsed by 
them ; and Cheap & Co. having become bank- 
rupts, those bills came into the hands of the as- 
signees, and Sayers petitioned to have them de- 



*> 1774, Sir John Baird a, Murray *s creditore, Kaiii. Rem. 
Dec. No 51, p. 78. Diet. No 3„ p. 149. Mor. 7737. See 
also Forbes v, Fonnereau, sup, p. 94. 
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livered up, as specifically his property. Loid 
Chancellor Loughborough, in dedding this case^ 
proceeded upon the following grounds : — 1st, That 
the money was sent for k particular purpoise to 
Cheap & Co. ^dly. That the ccxrrespondence 
showed the remittance by them to Lisbon to 
have been made for the specific purpose of exe- 
cuting the trust, by making the purchase. 9dly, 
That if the coin had been returned, it would 
have been spedfically the property of Sayers, 
and not a general debt, being purchased by his 
order with money remitted for the purpose. 
4itkly9 That if Sayers had gone to Lisbon, he 
might have stopped the transaction, and taken 
bills instead of the coin ordered. Sthly, That 
the bills, when sent to London, might equally 
well have been taken by Sayers, had he been 
there ; and, on the whole, that the right of 
Sayers to the bills should be allowed. His 
Lordship, at the same time, acknowledged the 
case to be difficult, and offered to take it for 
further consideration. The general ground of 
his decision was this, *' that the money acquired 
an identity, and a distinction from the rest of 
the fund, by the application of it in sending it 
to Portugal.''^ 

II."! The claims which may arise upon the 



P Ex parte Sayers, 5 Vcs. jun. I69. Bell's Comm. I. 206. 

*i The remainder of chap. XII., as originally written by the 
author, has been omitted, and what follows is mitten by the 
editor. It appeared to him, thaf Mr Glen, whose obeervations 
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bankruptcy of obligahts on bills of exchange, to- 
gether with the modes of arranging the rights of 
parties in the case of cross-acceptances, will be 
considered under the following divisions : 
1. The claim by an onerous holder. 
. 2. The claims by the obligahts inter se. 

3. The effect of securities, by means di com- 
pensation or retention, on the rights of the par- 
ties. 

4. The modes of ranking cross-accommodation 
acceptances. 

2^^^ !• The claim by an onerous holder. — ^Every 
5f°*™p* bill or promissory-note, on which action or dili- 
peteDt gence might have been validly raised against the 
parties, will warrant a claim in bankruptcy by 
an onerous holder. On the other hand, whenever 
the document of debt is liable to an objection, 
which, by the rules which have been stated in 
the previous parts of this work, would affect it in 
the hands of bona fide indorsees, and be a suffi- 
cient defence against an action at their instance, 
the claim of the holder upon the estate of any 



related only to the ranking of cross-acceptances^ and contained 
little more than a commentary on the two Scots cases bearing 
on that subject, had not treated it so fully as its importance 
deserved ; and that there were several collateral points of great 
moment^ which fell naturally under this division^ but which had 
been left altogether unnoticed. Instep of supplying these de- 
ficiencies by means of notes, which would have been quite dis- 
proportioned in length to the text^ the editor thought it would 
be more useful to present a distinct view of the subject in the 
text, taking advantage of the materials which the author had 
made use o1^ . 

The discussions in the remainder of this chapter relate chiefly 
to cases of mercantile bankruptcy. 
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bankrupt party, entitled to plead the nullity, 
will be rejected. But should the objection strike 
against the document only, leaving the debt be- 
twixt the parties untouched, a daim for the 
amount of the debt may be effectually entered/ 

iThe sums for which the obligants on a bill areAgainat 
liable to the holder have been already consider- Ji ^It^ 
ed." The holder, provided the debt has not been^**"^ 
diminished by partial payments, is entitled to 
'rank on the estate of each obligant .who is bank- 
rupt, for its full amount, with interest and costs, 
and to receive a proportional dividend from each 
estate, till he has been paid 20s. in the pound/ But 
if, before a claim has. been entered upon one of the 
estates, the debt has been diminished by a par- 
tial payment from any of the parties, or by 
a dividend paid, or even declared, by the bank- 
rupt estate of another obligant, on which a 
claim had been previously made, it is held that 
the creditor must, in that case, limit his claim on 
the former estate, to the balance of the debt re- 
maining due, after deducting the dividend or 
partial payment." In the case of a company 

' Chitty, 488-9- Bell's Comm. I. 300, No 329. 

• Sup. p. 268, et sea. 

^ Bayley, S55. Cooke, 164. Ex parte WildmaD, 2 Ves. lis. 
Ex parte Rushforth, 10 Ves. 416. 

By the bankrupt act 54 Geo. III. c. 137, § 49, it is declared, 
that in ranking creditors on a bankrupt estate, the principal, 
with interest up to the first deliverance on the petition for se- 
questration, shall be accumulated, and the creditor ranked to 
uiat amount, without counting interest after the first deliyer- 
ance ; but if there remains a surplus after the discharge of the 
whole debts, the creditors shall be entitled to apply it to dis- 
charge the farther arrear of interest. 

^ Bayley, 356, and cases there quoted. Bdl's Comm.II. 290. 
Cooke, lb! Ex parte the Royal Bank of Scotland; 2 Rose, 19?. 
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^irig an obligant on a bill, the whole debt may 
be ranked upon its bankrupt estate, and a claim 
afitered on the estates of each of the individual 
partners for the balance unpaid from the com- 
pany funds/ 
Eflb^ofno ijij^^ right of an onerous holder to rank is not 

affected by the circumstance, that the bill was 
granted, as to some of the parties, without 
value ;"" and though the holder may have paid 
no value for the bill, he is entitled to claim its 
full amount from the estate of a bankrupt obli- 
gant, if any of the inddrsers posterior to that 
obligant has paid an onerous consideration.'' 
^a^JjJJI^ If, in security of a debt, a bill to a greater 
^m im.|miQQj2^ has been indorsed to the creditor, he may 
rank on the estates of all the parties, except his 
own indorser, for the fiill amount of the bill, pro- 
vided he do not receive more than 30s. per pound 
on his debt -^ and he is entitled so to rank, though 
be may, in the meantime, have rec^ved from the 
debtor part payment of the sum for which the bill 
was pledged ;' or although the bill may have been, 
as to the other parties, an accommodation in the 
hands of his debtor. But in no case is the in- 
dorsee entitled to enter a claim against his own 
indorser to a greater amount than the value paid 
to the indorser, or the debt due by him. Thus, 
in ew parte Bloxham, Lord Chancellor Eldon 
said, — ** I looked upon it as settled, that a credi- 

^ BeU'8 Comm. IL 661-2. 

^ Chitty, 457. 

» Chitty, 460. Bell's Comm. II. 361. 

y BdTs Comm. ib Bayley, 357-8. 

> Ex parte Crossly, SSth Much 1791 ; Cooke, 168. 
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tor cannot hold the paper of his original debtor, 
a bankrupt, and prove beyond the actual debt 
upon it ; but that such creditor may have the 
papqr of third persons, who are debtors to such 
original debtpr in more, and prove to the whole 
amount under the commission against them ; and 
it is not material whether such third persons were 
indebted to the original debtor, for you cannot 
attach equities on bills of exchange,"- If the sum, 
for whieh the bill has been deposited, be greater 
than its amount, the creditor may rank upon the 
estate of his own debtor for the whole sum of the 
debt, and upon those of the other oUig«>ts for 
the amount of the bilL^ 

. The circumstance of a bill not being due, does ciaim on 
not prevent the holder from claiming, it beingdie.*^ 
declared by § 47 of the bankrupt statute, that 
<^ persons to whom the debtor is under obligation 
to pay money at a certain future time, shall be 
accounted creditors de presenti for the amoimt 
of the money, discounting the interest to the 
term of payment specified in the obligation^ and 
may prove their debts in the same way as other 
creditors, and shall be entitled to their rateable 
dividend accordingly." It appears that the cre- 
ditor in a future debt is also entitled (under the 
same deduction) to join in a petition for the se- 
questration of his debtor.*' 



*6Ve8. 449, as quoted by Chitty, 46l, See also Bayley^ 
358. Cooke, I68. 

» Bell's Comm. II. 123. 
« Bell's Comm. II. 360-1. 
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Ri^t of 2. The claims oft he obUgants inter se.-r- When 
pa^biiL an obligant in a bill makes payment of it to the 
holder, it is obvious that he has the same right 
as the holder to claim its amomit from the prior 
parties, and to rank the debt on the estate of such 
of them as are bankrupt. In the ordinary. case» 
, the ultimate demand will be made against the ac- 
cepter ; but in the case oi\a accommodation-biU, 
the person accommodated is of course the p^rty . 
against whom the ultimate claim will lie.^ 
Double Let it be supposed, however, that one of the 
nd^li. obligants is bankrupt, and that the holder claims . 
and receives a dividend corresponding to the 
amount of the bill from his estate, and recovers 
the balance of the debt from a posterior party, 
the question occurs, whethei: the latter is en- 
titled to claim on the bankrupt estate, for the 
sum so paid by him ? It i§ clearly settled, both 
in "England and Scotland, that such a claim is 
incompetent, in consequence of the fundamental 
rule in bankruptcy, that a double ranking for 
the same debt is not allowable. The justice of 
this principle is obvious : It is the right of each 
creditor, under the bankrupt laws, to receive a 
proportional share of the property of his inl 
solvent debtor, equally with the . others, — a 
rule which would be infringed, were a double 
dividend to be allotted to any one debt. It is 
equally evident, that a claim by the party paying 
the balance of the bill, in the case supposed, 



•i Chittv, 195-6. 
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mfald be a second daim for part of a debt, the 
whole of which has been ahready ranked. The 
balance would have been lost by the holder, had 
this party not been hound for it; and he, on 
making payment, just comes into the holder^s 
place as to so much of the original debt, and can 
have no better right to rank for it a second time 
than the original creator would have had. And 
he cannot complain of this, because, had he never 
indorsed away the Inll, but continued the holder, 
his loss would have heed the same ; or, if he had ' 
beoi called on to pay the bill before the bank- 
ruptcy, he could have ranked only once for its 
amount, which benefit he has received, by the 
bolder having already ranked, and daimed from 
him only the balance. The authorities both of 
the Soots and English law are, accordingly, una- 
mmous in the opinicm, that a party, £roii;iL whom 
the holder recovers the balance of a bill, after 
having drawn a dividend from the bankrupt 
estate <^ a prior party, cannot claim on that estate 
a second time for the sum paid by him.' 

Next, let it be supposed, that before the biUa^tof 
has become due, or before payment has beendaimMs 
recovered by the holder from any' of the partie^,^^^^ 
one of them becomes bankrupt ; it isr to be oonh 
nhhsted what b the ri^t of the obligant^ to 
whom the baakrapt is liable, (the holder not 
having entered a daim,) to rank on his estate 



' Bell's Comm. I. 343. Opinions of Judges in Cowley v. 
Dunlop, 7 T. R. 565, Chitty, 442. Bayley, 353. 
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in security of their contingent loss, should tfaejr 
be afterwards called on to pay the bill to the 
holder. There is a striking difference between 
the laws of Scotland and England regarding tiie 
right of contingent creditors to daim in bank- 
ruptcy, of which it may be useful here to take 
notice. 
Not per- In England, a contingent debt, or- a debt 
England, which ariscs Subsequently to bankruptcy, is not 
permitted to be proved upon the estate of a 
* bankrupt, a rule drawn from the common law 
of England, which afforded no mode of exe- 
cution, whereby a debtor's property coald be at- 
tached either in security or satisfaction of such 
debts. The same principle was applied to the 
commission of bankrupt, when introduced, which 
was a statute execution, intended to come in place 
of the ordinary execution.' The creditors, thus 
excluded from the distribution, are not, however, 
affected by the bankrupt's discharge, it .being 
held, that the bankrupt's remaining stUl liable, 
and a creditor's not being able to prove 'his debt 
imder the commission, are convertible terms.^ 
Under the English law, therefore, it would not 
be competent for the obligants, in the case sup- 
.posed above, to claim as contingent creditors, 
even though the holder has not daimed. Much 
of the hardship which obligants might suffer 
from this rule, has been removed by the statute 



k 



8 Bell's Comm. I. 245. 

^ Per Lord Kcnyon, in Cowley v, Dunl(^^ 7 T. R. 565. 
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4ft Gea IIL a 1 21, § 8, hy which they are en- 
skAed; on pcmfinff the debt, though after thi^ isi^- 
iog^ of the commission, to claim upon the bank- 
rapt estate; and by this enactment, the opera- 
tion of the bankrupt's oertifioate is also propor- 
tionaMy enlarged.' ) 

, In Scotland, on the other hand, contingent or permitted 
fiiture creditcHS. could * ahraj^ at common lELW,\aod. ' 
afibet by^ diligence the property oi their debtor, 
in security of ultimate relief from thdr obliga- 
tions ; and since the first introduction of ti sta- 
tutory process for tiie equal distribution of a 
bankrupt's Amds, the right of such cr^di(x>rs to 
rank on the estate, and to have a proportional 
dividend set apart for their us^, has^ been acknoxf^ 
ledged. By ^ 48 of the present bafikrupt isitatutef, 
the following. regulations are established' with re-'' 
gard to theTanldng of contingent creditors. It 
is enacted, *^ that where a claim is entered by a 
creditor upon any obligation, tiie existeijiee or 
amount of whidi dep^ds upon a contingency, 
which is still unascertained at the period of Iddg^ 
ing the daim, the trustee shall rank the claittianC 
as if the condition were purified;' but the di^* 
vidend or sum which the claimant wofuld be en«- 
titled in that case to draw, shall again be deposit- 
ed in the bank or banking-house appointed by 
the creditors as before, or lent out on heritiable 
security by the trustee, at the sight of the claim- 
ant, at such rate of interest as can be got for the 

* Chitty, 454, 5, 470. 
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same ; and the interest therenpdn ansing, slii^ 
belong to the creditors, and be induded in the 
fund fcHT their dividends, until the oontingency 
upon which the obligation depends idiall fae de-- 
dared, when the dividend so deposited shall be- 
long to the claimant, or the oth» creditors, ao» 
cprding tp the terms of the obligation.*' Thus, 
by the Scots bankrupt law, an obligant on a hOl* 
will be entitled, in the case i^pposed, and if the^ 
hdder has not already clumed, to rank on tbe^ 
estate of a prior bankrupt party, in security of hia' 
qontingent debt against the bankrupt, ahould the^ 
claimant be afterwards obliged to pay the bill> 
Noddm But the party Called on to pay, will not; in' 



iMnkiopt eUher of the situaticNmi described, be permitted,- 
chwge. aeocurding to the rules of the Scots bankrupty 
law, to make any daim against the bankrupt 
after his discharge under the sequestration. 
!@y the dischai^, the bankrupt is relieved 
of the whole debts contracted by him fftkft 
t^ his isequestration, under which are induded 
debts» wheth^ pure, future, or contingent ; and 
by this no injustice is done to the posterior oblt^ 
gant, because^ in cons^uence of the bill having 
bpm onoe ranked cm the estate by the holder ot< 
himself, be is not a greater loser Uian any of the 
either creditors/ 
Poiterior When, however, a dividend has been 

Erties 
ve light 

to 8I1XIM10 "'"""" 






^ See as to a cautioner's right to claim in similar circum« 
stances. Bell's Comm. I. 265. 

> Bell's Comm. II. 479-80. 502-3. 695. 
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to the ori^al hdider's cMm^ grtoter Utiku is ntoed^ 
sarjr to stnswer the balance which remaiiis due to 
himi after deducting jpartial payments from prion' 
obligants, tfa^y will be entitled to draw the sur- 
plus f* and^ in like mudmer^ should a series of obit^ 
gWitl hwn become bankrupt, and should the 
hdd^ i^ecorer full payment from Ihe estates of 
tlie posterior indorsers, befdre dividends have 
beeti dedared fivim those of the prior partits^ the 
former will be allowed to stand in the holdeifa 
place, and to draw the d^dends assigned to Itii 
daim.'' In appoMioning these dividends among, 
the different obligants^ it seems consistent witlk^ 
equity (though there is no authority on this 
p(Ant)i that th^y should be applied so as to te^ 
pay the sums that have been ^awn from each 
estilte, in the ord^ of the respective liabilities of 
the parties to each other. 

9. The effect ^f seewities by meam cf com<4 Effi«tof 
pensation of retaiticxi on the rights of the par^i^T^^^^ 
ties. The nature and effect of compensation 
have been explained in a previous part of ihla 
work." When a person is the holdeir of a bill/ 
on which a bankrupt is an obligant, and the 
bankrupt is ca^ditor of the holder in another debt,^ 



« See Cullcn, 96. Chittjr, 46l. 

^ See the analogy of cautioners^ Bell's Comm, I. Z66, where 
it is 80 heldy notwidistanding the difficulty^ that had the cautiOB* 
ers themselves ranked^ their claim could have beeiii only for a 
ptoporiwnal part of the debt The rule is therefor^ SppiicsblOi 
ajurtiarii to th^ case of the obliganfs on a bill. 

° Sup. p. 24»d, el seq. 
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the two debts^ so far as they meet, wiH by com- 
pensation extinguiish each other, leaving the ba- 
lance only, to be settled between the parties. 
Bffisct of Retention may be considered a supplement to 
compensation, applicable where the mutual debts 
or obligations are not capable of compensating 
from being illiquid^ or not due, or of difiEmnt; 
natures ; and it entitles a debtor to retain his. 
debt, till the counter-debt or obligation on the 
part of his creditor shall be satisfied."" Retention 
differs, however, from compensation in this, that 
it cannot in general be pled, unless the party, 
demanding payment or performance, is bank- 
rupt, or in suspidous circumstances.^ By virtue 
either of compensation or retention, theref<Nr^ 
the holder of a bill is entitled to demand a ba- 
lancing of accounts between himself and a bank- 
rupt obligant, including every debt on dthar 
side, whether due or not, and to rank for the 
balance only.'i The effect of these pleas^ when 
they can be competently stated, obviously is, 
to disturb the equal distribution of the bank- 
rupt's funds, and to give full payment to the 
creditor pleading the privilege, to the extent 
of the debt due by him to the bankrupt estate. 



o See Beirs Coram. II. 129. 132. 

P Bell's Coram, ib. 

4 Id. ib. By the bankrupt act, the effect of compeBaatioii 
and retention are preserved entire to creditors, it being de- 
dared, § 46, that '^ in raaking up the said schemes of division, 
all debts claimed on, which are entitled to a preference bv the 
law of Scotland y not altered by this act, shall be preferred ac- 
cordingly." A similar reservation is contained in $ 38. 
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In England, a right of compensation or set-offset4iff in 
in bankruptcy is allowed by statutes 5 Geo. IL 
c. 30, § S8, and 46 Geo. III. e. 135, § 3, by 
which, in all cases where it shaU appear there 

has beai mutual credit or mutual debts between 

« 

the bankrupt and any other person, one debt or 
demand may be set off against another, pr6vided 
the credit was given to the bankrupt two months 
before the issuing of the commission, and pro* 
vided the creditor was ignorant of any previous 
act of bankruptcy.' 

The debtor of a bankrupt will not, however,' Debt ae- 
in either country, be allowed to set off a debt of L bank-' 
the latter, acquired by him subsequently toj^^^ 
the bankruptcy ; for it would defraud the gene-®^ 
ral body of creditors, were it in the power of an 
individual to secure a preference, by such an 
arrangement with a debtor to the bankrupt es- 
tate.'' On the ^ame principle, though it is held, 
that, while the parties are solvent, the creditor 
of a company may be answered by a plea of 
compensation on a debt due by him to an indi- 
vidual partner, on the ground of there being, in 
that case, an implied assignation to the company, , 
of the partner's debt ; yet, if any of the parties 
are bankrupt, or even insolvent, such an arrange- 
ment is not permitted. The following case is 
an example of the rule in both of the above si- 
tuations :- — 



' Bayley, 359, S60. Chitty, 473, el seq. 
« Ersk. b. 3. t. 4. § 18. Bell's Comra. II. 135. Chitty, 
479. 
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om'A ^ Robertson rented a house belonging to 
^i^J"' Louis Cauvin, who was debtor by bill to li eom^ 
"^ psny» ^ which Dr RobertdOn was a psxtoec. 
Cauvin died insolvent The Doctor afterv^akda 
obtained an indorsition in his favour of the hiU, 
and pleaded eompensation of that debt agaimri; 
i djEum for the rents of the hotise^ made by Cau^ 
vih^ heir aim beneficio inventarii (nrha .was 
thus trustee for the creditors)* '' The CoOrfl 
seemed to be influenoed by this consideration^, 
that if the debtors of personis insolvent were to 
be permitted thus to avail themselves of assigna- 
tions obtuned from particular creditors^ it would 
be easy to disappoint the remainder of thdm ctf 
that rateable and just payment of debt to which 
they are entitled." Compensation (m the biQ 
was therefore refused^' 

It has accordingly^ in England^ been held io^ 

cumbent on an indorsee^ pleading as a set«off 

against his own debt^ a bill accepted by the 

bankrupt, to prove that the indorsement was 

made before the bankruptey^'' 

canindor. The observatious which have been hitherto 

ITJ^ made regarding the effect of compensation and re- 

^^ f tention, relate to the case of the bankrupt and the 

creditor being each, directly and primarily^ the 

debtor and creditor of the other ; and the law, as to 

such cases, seems to admit of no question. But 

* Cauvin V. Robertson, 18th June 1783, Mor. 25S1. See 
also MarshaH's trustee v, Provan Sc Co. sup, p. 3,'{6-7« 

" Dickson v. Evans, 6 T. R. 57* The bankrupt h6re l^as a 
' bankef, and the debtor was not allowed to set off his cash-ndtes 
payable to bearer, luiless he could prove he received theift 
before the bankruptcy. 
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thiAre is btiothet situation in' wliicli ihd oUigahts on 
a bill may be, in relaliovi to prior banknipt patti«K» 
which requires a separate cdn^d^ration. Su^ 
pose that a bill passes through the hands of va^ 
rioui parties for value ; that the accepter b^ 
comes bankrupt ; and that the holder i^ecotcn 
payment in part, by ranking the bill oti his 
estate, and receirei the balance from one of the 
indorsers; It has been seen/ that the indooeK 
omhot rank for this balance on the accepter's 
estate, because the ii^ole debt has already re^ 
ceived a dividend. But if the indorser be a 
debtor to the accepter in a separate debt, the 
question occurs, whether he is entitled, by <iie 
law of Scotlimd, to retain that debt as a security 
against the contingency of his being called on 
to pay the bill, and to apply it, when a chum ii 
made, to indemnify himsdtf^ for die sum to be 
paid to the holder ? 

In England, stu^ ii plea on the part of the in^ j^ ^^ 
dorser, is inadmissible* The statutes, whidi^"^ 
have been referred to, and which are now the 
sole fbundatlons of the privilege of set-off ill 
bankruptcy in that country, permit the appllca^ 
tion of it only in the ease of debts and creditfe, 
which have accrued or were given befi^re the 
bankruptcy, consistently with the rule, that no 
creditor, whose debt ^d not accrue before the 
bankruptc^^ Can prov^ under a commission/ 



"" Sup. p. 352. 

"^ Chitty^ 477* I'bou^h this rule is strictly applied to cre- 
ditors pleading a set off, it has long been modified, when a right 
to prove only^ was claimed. Thus it was held^ indq)endentty of 



36a OF SILLS IN RELATION TO BANKRUPTCY* 

To this effect^ is the decision in ew parte Hale.'' 
A/trfe In that case the petiticmer had been the holder^ 
of a bill, for Li.200t accepted by the bankrupts 
which he had indorsed away. The bankrupt, 
at the time of his bankruptcy» hdd a bill ao? 
cepted by Hale for L.90. After the bankrupt* 
cy. Hale took up the lA80Q.bill» and now 
ckimed to set off the L. 90, and fitoye only tte^ 
residue. The Lord Chancellor said, ^ Pay the 
L. 90 you owe the estate, and pK>ve the L. 200. 
I see no objection to that; but you cannot, by 
paying that bill, put yourself in a better tttua> 
tion than any other creditor. There was no 
mutual credit. Thare was a debt created upcm 
the estate, and due at the time of the bankrupt** 
cy, but that debt was nc^ due to you ; therefore^ 
in that respect, the set-off fails." 
iBdoner'^ It may be doubted, whether this is the residfc 
MdBD which the law of Scotland should produce in a- 
"■3r*" milar drcmnstances. In Scotland, the applica- 
tion of retention is not limited within the same 
narrow bounds, as the plea of set-off is, in Eng- 
land, by express statute; nor are the ri^ts of 
indorsers with us, affected by the prindpleof 
the English bankrupt law, that contingent and 



a statute, tliat an ooenns indoner, taking iqp tlie bill after the 
igBuiDg (^ the commisaaa, migfat TiJidlT ptt)Te. Baylej, 340-1. 
Tlie statute quoted smp. p. 85^-^, amnitt, widiOQt exoeptioD^ 
sureties and persons liable for ddrts of the bankrupt, who paj 
after tbe commission. 

* 3 Vcs. 304, 4th Feb. 1797- 

7 Had the daim of Hale been as a contingent creditor, before 
taking up the biU, still less, of course, would the set-off hare 
admitted. 
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future (creditors havie no right to claim on a: 
bankrupt estate. Retention seems to be an equit* iNatm a 
able remedy entitling a party, who is under an 
obligation to another, to refuse payment or per- 
formance, till that other person satisfies any 
claims which the former holds against him. Thus^tiiaiei. - 
a person who held an ex fade absolute as^gq»-> 
tion to a bond, was found entitled to retention; 
of it, in security of certain bills granted to him. 
by the true owner, against the creditors of the 
latter. The same was decided in favour of the. . 
ew fade proprietor of a ship.* But creditors^; 
contingently liable, are also entitled to this pri- 
vilege. Thus, a person in whose favour an ab- 
solute conveyance c^ a house had been drawn 
out, was' found entitled, on the bankruptcy of 
his constituent, to refuse to denude in favour of 
the trustee for the bankrupt's creditors, till re- 
lieved of two cautionary obligations, under which 
he had come for behoof the bankrupt^ In ano- 

» Dougal v. Gordon^ 17th Nov. 1795. Mor. S51. 

^BalleD^.t;. Raeburn & Co. 7th Jane 1808. Mor. App. to 
Compensatipn-Retention^ No 5. In this case^ the preference, 
was challeDged by the trustee on the bankrupt's sequestrated 
estate. 

^ Brough's creditors v. Jollie^ 2Qth Nor. 1793. Mor. 2585.. 
In this case> the.hiw is thus stated, on the part of » the creditor 
claiming retention :— ^^ When a person is disabled by bankrupt- 
cy from discharging the obligations he owes to another, he can- 
not demand performance of what that other ewes to him ; and 
the solvent party is entitled to retain, for his security, any ef- 
fects of the bankrupt he may have got into his possession, espe-' 
cially if he is cautioner for the bankrupt, because he is at all 
times entitled to insist on being relieved from his obligation, 
even though he has not been distressed for payment of the debt" 
This statement of the nature of retention is not denied, but ta- 
citly admitted on the part of the general body of creditors, and 
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tba caie it was beldt that retention <tf adl^due 
hy one to a creditor^ far whom the debtor had 
become cautioner, was competent, in rehrf of the 
cautionary obligation^ against an assignee to the 
d$>bt* The same was decided in a question be- 
tween the cautidner and the creditor hjmgrit 
though th^ CButicoier was not distressed;* but 
afterwards, in a ^imilir ease, where distress waa 
not alleged, the pka of retention was repdled^ 
indonei't Thcse authorities seem to estaMish, Aat wheie 
■*"r. aeMo, i. oBde, « oblig«io». wbe«« ,«. « 



oc^tingent, for his ereditcnr, he is entitled to 
tain his debt against the latter atid Ins crediton^ 
till relieved trGtti the obligation ; and that this 
privil^e is peculiuly available in Ae case of 
Ihe creditor's bankruptcy. Now, it is indi^ot^' 
abl^ that the indora^ on a bill is^ a eentingent 
creditw of the accepter; he is liable to btf 
called on to pay the bill. when dnei and tf ha 
diodld be compelled to paj any part of i^ hi 



it was attempited to be AoWn ttiat ih« pica was 6iS^f&dN^ 
die rigtit of fetentkm beb^ excMed bf tiiS haf of fiiiaiiftWj 
oiider which Mr Jdfie liad Muchased the hoQM^ It was pl ta J ^ 
ed,.— << As Mr JoIKe h<4ds the 'sal^ iSenty U MMtoftvy Hr 
Brought he is bound to restore it free finom all cncombnafsii^ 
except those flowing directly frotti tlie un m al h M sa vadar iMkk 
he acted, sbA ^ the tocpcase of m aaag e an a i TfaaiMMsaiM 
noa was precise in ha terms, atid Uoliled in hmdkjtttl mtm 
it also implied exabertuit OMifideMe, n§mim cttm m muni b0 
jkadkd in eonaeqaence of it, thsa it Soold Sgaiait thi ms6» ^ 
potUL" 

« To^m of Abodeen t^. Strtdttn^ Ist July I709« Mdr^ 2570 
aodf609. 

« Graiu;er v. Lord Lowdon, 7th K«r. l6S9. Udt. 2546. 9tb 
seycrsl other cases to the same effect in Morrisoii's I>iet. tit. 



Compeiuaikm-^IUieiUkm, $ 6 ; also p^ S686. 
e Cunningham v. Denniston, Jan. 1665. Mor. 2560L 
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will be entitled to rdmbursement fixnn the ^^^^bmo^^ 
cepiter. Though, in a question mth the holder^ t^hqiC 
9U the obligants are equaUy responsible, yet m^^^'*^ 
questions among themselves, an indorser is truly 
n surety for the accepter ;' gratuitously bound for 
his proper debt, (for though an indorser receive 
value fyom his indorsee, this only replaces the 
sum which he had formerly pdd to his own in- 
donser) \ and entitled to relief, as a surety, of any 
sum he may pay in extinction of their mutual 
obligatkx). If, then, while the parties are sol- 
vent, a demand were made against the ind<»^r 
for payment of the bill, it is thought that the 
fden of retention on his part, till relieved from this 
<flaim, would be an effectual defence to an actioft 
by the accepter for the separate debt. But when 
the accepter has become bankrupt, so that it is 
almost <iertain the indorser will be called <m 
for payment, the plea of retentimi seems to be <£ 
still greater force ; and the analogy of a caution- 
er's right in a similar sitpation, and the general 
natuve of retention, as received in the law of 
Sootlapd, appear to warrant the condusion, that 
it should be available to the indorser. 

Xh^ circumstance of his being merely a coUf- 
tingent creditor against the fimd iii the handb 
of a trustee for the accepter's creditors, does 
not alter the * case. It is true, that he cannot 
rank on the bankrupt estate, if the hold^ has 
already ranked i but this does not happen, be^ 
cause he is a contingent creditor, but beeaui^ 
h6 is a creditor In that part of the original 
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__^ _t'« debt which would have been loit'by the holder, 
MtfHi i& had not the indorser been bound, and which can- 
not be admitted to a dividend, without breaking 
through the rule, that no debt can be allowed 
to rank twice. If the holder had not claimed, 
the indorser would have been entitled. to do sc^ 
which shows clearly, that he is not excluded, as 
a contingent creditor, but as a creditor . in a debt 
already proved. And accordingly, claims by cre- 
ditors of that description are permitted and re- 
gulated by an express clause of the bankrupt 
statute. But it has been seen, that if the 
Judder had been in a situation to plead compen- 
.i^tion, he would have been secured in. full payr 
ment of his debt And if the indorser^ the con- 
tingent creditor in that part of the debt.whidi 
would be left unpaid, be possessed of a simi- 
lar security, what ought to prevent him fhrni 
making use of it, so as to bring about the same 
result ? He is a oreditor on the estate, and is 
only asking, what every creditor holding a secu.- 
rity is entitled to, that so far as his security 
goes, he shall be allowed by ite means to pcotect 
himself from loss. Farther, in England, ccmtin- 
gent creditors are excluded firom claiming on 
a bankrupt estate, and their remedy against the 
bankrupt is left entire, notwithstanding his cer- 
tificate. But in Scotland, the whole claims and 
rights of contingent creditors against the bank- 
rupt, are at issue under the sequestration, and 
are cut off by the discharge. If, then, the in- 
dorser was entitled to (dead retention, in. the 
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case supposed, before the s^uestration, the ne- lodotMi^* 
cesfflty of his being allowed to do so under the^^/T 
«,u«tn.U« b .tin g«.ter. A,d a. «ii. pn^JS^. 
lege is not taken away by the bankrupt statute, 
but, on the contrary; an express reservation is 
made in favour of debts entitled to a preference 
by the law of Scotland, there seems to be no 
reason why effect should not be given to the in- 
dorser^s plea, in the diistribution of the accepter's 
funds/ 



' The Editor is bappy to be able to quote the opinion of 
Mr Bell> in support of the- explanation given in the textj-both 
of the extent of the right of retention in general^ and of its ap- 
plication to the case of the indoner on a bill, indebted to tne 
accepter. 

In treating of the right of retention competent to a cautioner^ 
he observes, Comm. II. 128, '' Where a person indebted to amK 
ther^ engages as his cautioner or guarantee, it is presumed he 
has done so on the faith of the security which the retention of 
his debt will afford him ; and on tiiis principle, a lien is given 
him on his debt for relief. The same principle may give reten- 
tion of goods pledged^ but not of goods in the cautioner's hands 
for manufacture, &c But although th^ principle now pointed 
out seems to have been the original ground of retention on the 
part of the cautioner^ his right has come gradually to be ex- 
tended to a general lien or retention over all debts due to the 
person for whom the cautioner has bound himself, although 
posterior to the engagement as cautioner. 

^^ There is a remarkable distinction between the English and 
Scottish laws^ which must be attended to in all questions of this 
kind, either where the case involves a coafUctus tegum, or where 
the analogy of the English cases is resorted to in the iUustration 
of a Scottish ar^ment. In England, contingent debts do not 
rank upon a bankrupt estate ; in Scotland they do. In Eng- 
land^ tnerefore> there can be no set-off, or lien, on account of 
debts which have not fallen due prior to the commisaon of 
bankruptcy ; or, at least, which are not payable, at all events, 
on a day certain. In Scotland, a. creditor is entiUed to proceed 
with diligence for attaching funds to secure to himself an even- 
tual debt, or relief of a demand that may eventually be made 
upon him ; and, under a sequestration, he is entitled to have a 
dividend set apart for him. If the case, then, be supposed of a 
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5*»f*« If it could be held as established, that, by the 
tntitii k law of Scotland, an indbrser xnay retain a debt 
due by him to the bankrupt estate of an accept- 
er, in security of the sum he may be called on 
to pay to the bill-holder, it would follow, that 
he has a similar right, on the bankruptcy of the 
drawer, or any of the prior parties. His oontin* 
gent claim against each of these parties, is of the 
same natiue wiUi that against the aooepter, and 
there seems to be no reason to doubt, that any 
privilege which he is entitled to in the one case^ 
will be equally available to him in the other. 
pim le. The application of retention to the contingent 
^[^of claims of indcursers against the pricnr parties on a 
^^"^ bill, has been discussed at length, because in the 
case of Curtis t;. Chippendale, the plea of re- 
tention by an onerous indorser, in these circum- 
stances, after being sustained by the Court of 



IwDlaraptcy, wbere the bankrupt stands guarantee for ^ credi- 
tiM% the bankrupt estate will^ according to the Soottiah law^ b^ 
entitled to retention agunst such creditor duming oh the fund^ 
t{Il rdiered from the sfuarantee. In England, the penon gir- 
ing the guarantee will not be so entitled." 

In a subsequent passage, p. 135^ where he illustrates the doc- 
tfine^ that '^ the debt and credit must mutually exist between 
the parties before bankruptcy/ Mr Bell seems to bare had in 
Tiew the very case supposed m the text It is obsenred, '^ If 
the daimapt be a party, before bankruptcy, to a bill or other 
obligation, which is not due till after tiie bankruptcy of the 
person who is the proper debtor, he may plead compensation, 
(NT insist for an account after bankruptcy ; and this tvkdker thf 
MigaHoH be absolute or amtingenL In England, this is hdd 
with some limitation. Thus, one who had indoned the bank- 
rupt's note, and afterwards retired it, was not allowed an ac- 
count, he having retired the note after bankruptcy. In Scot-* 
land, noi only JuUtre and ttncondkumal, but also contingent 
debtSi are admtted in hatUnnpUy*" 

S 
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S»6si<m, was Irfep^Ued ih the house of LcNfds ; aiid 
if thd principle of that deoUion ehall be perae- 
vered in, the right of ret^ition by indors^ii, 
who hJtye iaot actually takeh up the bill before 
the bankruptcy of a posterior pUiganti itiay bi^ 
oonsidered as put an end to* Th^ dreumstMoes 
of the case were as folk)W :- 



M' Alpine & Co. of Sootlatad delivered acoonoh ^»^ of 

*• Curtis V. 

modatioil-^bills to a grtet amount^ on which they chippen. 
appeared as the dra wei^, to Livesay^ Hargrave, 
& Co. of Londoti. They also delivered to thesm 
good bills to a considerable amount, which. we)re 
duly paid. M* Alpine & Co. received, in return, 
firom Livesayi Hargrave^ & Ca, bills, drawa by 
tine latter upon, and acicepted by,. Gibson & John^ 
ison, bankers in London « A transaction,, eiCact- 
ly similar, took place between M^Alpine & Co*, 
and Lewis & Potter of London* The good bills 
delivered by M' Alpine & Co. to these houses, 
amounted nearly to the value of Gibson & John- 
son's aoteptances^ so that M^ Alpine & Co. were 
vneroM indorsees.^ They indorsed these bills 
to various persons for value. Livesay, Haf- 
gtave, & Coi, and Lewis & Potter, indorsed 
td Gibson & Johnson, many of the accomtnoda- 



JLi^^m^^^^^tm 



^ The tact, ttiat M^Alpine and Co. were onerous indorsees^ U 
AM stated dntiDCtly ih the repott of th^ case in the Faculty 
CoU^ction, but it is indisputable. Not only is it uniformly as- 
serted in the pleadings by their trustee^ (see Mem. p. 4 & 5 ih 
Adv. Lib. find respondent's wpeal case^ p. 2), but^ in the ap- 
pendix to the former pi^per^ a list is given of the bills which were 
duly paid to Livesay & €k). « The fact is not question^ by the 
othtfiT (Kitty; and ths argwMU on both sides, assume^ it. 

2 A 
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tion-biUs, on which M'Alpine & Co. were obli- 
gants^ and the bankers^ being greatly in advance 
for these houses, were thus onerous hMers of 
the bills so indorsed to them. In this situation, 
the whole four houses became bankrupt The 
holders of Gibson & Johnson's acceptances, in- 
dorsed by M'Alpine & Co^ claimed on the ertntes 
both of Gibscm & Johnson, and of M^ Alpine & 
Co.; and the assignees of Gibson and JohnaoDi 
made a daim (m the latter estate for the. amount 
of the bills in their hands, on which M^Alpine & 
Co. were obligants. The question for decision 
was, whether the trustee for the creditors of 
M* Alpine & Co. could retain the dividends due 
to the assignees, till the estate was reUeved of the 
dividends, which would be paid to the holders of 
Gibson & Johnson's acceptances, 
^tnation The respcctivc situations of the two paities 
were as follows : — ^M'Alpine & Co. were oner- 
ous indorsers on bills, of which Gibson & John- 
son were the accepters, and which the latter, in 
a question with the former, were unquestionably 
bound to provide for. Whatever sum, therefon^ 
might be paid by M^Alpine & Co. to the hdd- 
ers of these bills, would be in extinction of the 
proper debt of Gibson &; Johnson, and to that 
extent the former were the contingent creditors 
of the latter. On the other hand, Gibson & John- 
son were the onerous holders of bills on which 
M^Alpine &; Co. were obligants, and were credi- 
tors of M^Alpine &; Co. to the amount of these 
bills. The estate of the latter was thus the cod- 
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tiDgent creditor of the estate of Gibson & John- 
son, fOT the dividends to be paid on the accept- 
ances of Gibson & Johnson ; and its debtor ^ in 
the dividends on the bills on which M^Alpine & 
Co. were obligants, afad which had been indorsed 
to Gibson and Johnson. ' 

% 

After a very deliberate consideration of the Decision, 
casei a majority of the Court of Session were of 
opinion, ** that as Gibson &; Johnson were claim- 
ing to be ranked on the effects of Scots bankrupts 
situated in this country, their right must be de- 
termined by the law and practice of Scotland, in 
which no principle is better established, than that 
a person may plead retention, till the creditcn* 
claiming a debt of any sort from him, relieve him 
of all obligations for which that creditor is primari- 
ly liable." In the House of Lords, however, it was 
ordered and adjudged, *^ that the several interlo* 
cutors complained of be reversed ; and it is farther 
ordered, that the said cause be remitted back to 
the Court of Session in Scotland, to rank the ap- 
peUants pursuant to their claim, to the amount 
of L.25,801 : 4 : 10, and to proceed further in the 
cause, according to justice.** 



^ Curtis and others, assignees of Gibson & Johnson, v. Chip- 
pendale, trustee on the sequestrated estate of M'Alpine & Ca, 
9th Dec 1794? ; reversed in House of Lords, 2Sd Feb. 1797 ; 
Mor. 2589- The main argument in the appellant's case in the 
House of Lords, is, in substance, that as it is declared by the 
sequestration statute, that the whole estate of the bankrupt shall 
be a fund of division among the creditors prior to the date of the 
application, and none else, the law of Scotland is similar to that of 
England in the exclusion of future creditors in bankruptcy ; that 
supposing retention to have been originally competent, it wan 
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Bffisct of The House of Lords have thus determined, 
' that an mdorser of a Inll is not entitled to retain 
a debt due by him to the bankrupt estate of the 
acceptor, in security of his eontitigent daiin, 
l^hoidd he be afterwards called on to pay any paH 
of the bill ; and from the principle of the ded^ 
sion (if finally adopted into the law of Scotlabd), 
it may be deduced^ that no indorser is oititled 



tbus taken away^ because^ where lliere was no clidm against tbe 
estate^ there could be no room for compensatioil or d^-off ; that 
if M^Alpine & Co/s estate should pay dividends on Gibson fk 
Johnson s acceptances, these conld not be ranked fiv, because 
the debt aroie after bankrupt!^ ; and neither could the trustee 
set off a debt due by him to Gibson & Johnson's estate against 
these diyidends, bectuse^ though as indiriduals^ Gibaon & John- 
8on might be liable for them, their assignees were not. 

In answer to this ai^;ument, it has been attempted to be 
shown in the text, that an indorser is a creditor agamtt the ae» 
cepter's estate, notwithstanding the contingency ci his ddit ; and 
that the rif ht of retention, which is mu(£ more extenave in its 
operation l^an the privil^^ of set-off in £ogiand» is piuwi itf 
to him by the bankrupt statute. 

Another aigument, which was maintained both in the Cottrt 
of S— i oo Mid Hoose of Lords, was, that allowing retention woold 
cause a double ranking on Qibson & Johnson's funds for the 
sune debt. This is no farther true than in every case of a 9&- 
conty, the necessary effect of whidi is, to givt» fiiU p a j mail to 
a particular debt. 

The Editor is aware, ^at Mr Bell has not drawn die iame 
conclusion from this decision with thbt contained in the task 
but it appears to him that the observations of Mr Bdl proceed 
on the erroneous supposition, that M'Alpine & Co. had given 
no other consideration than their own paper for Gibson & John- 
km's acceptances. That this is a mistake, has been already 
shown ; and it may be farther noticed to the same effect, diat w 
argument of the parties proceeds on the supposition of M'Alpine 
& Go. being onerous indorsers. Gibson & Johnson were gra^ 
tuitOQs acoeptos uid if M'Alpine & Ca had been mtuitous 
tndorsers, they could have had no pretence for a cfamn of re- 
tention, as they would have been themsdves the pn^er parties 
to provide for the bills. The plea d^the asagnees was, tnt ad- 
mitting them to have beai onerous indnners, still retention wti 
Inconipelcnt. See Bd!^ Comm. I. 545-& 
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to r^teption of a debt due byJbim to a pricnr bank- 
rupt obligant, unless he shall fasTe taken u{> the 
bill before the bankruptcy, 

4. The modes of ranking cross-aceommodatkm Ranking 
aeceptanee,.^WhBn two person, make an «. Ji^ 
change of their mutual acceptances, without 
value, it is unquesitionable, if one or both be- 
coQie bankrupt, that the Ih|1s, remaining in the 
hands of the original parties, are altogether un- 
available, and that they must be destroyed or 
delivered up.^ But if one of the parties have 
indorsed for value the acceptance which he had 
received, and so have given oQcaiuon to a claim, 
on the part of the indorse^ agmnst the accom- 
modation-accepter, it is a more difficult pdi^t, 
whether this validates the counter*acceptance in 
liie hands of the latter, and entitles him to eater 
a claim for it on the bankrupt estate of the other 
party. As there has been only one deeudcm in 
Scotland upon this subject, it is necessary, in 
illustratiw of it, to have recourse to .tile au- 
thorities of the law <^ England. 
• If the party have paid up to the indorsee theoounter 
*whole amount oi his own acceptance, it is heldbe taken 
that there is no impediment to his proving the^^ 
sum so paid, on the estate of the bankrupt ;^ and 
it appears, that the claim may be founded, either 
upon the sum paid to the indorsee, or upon the 



-m^^t-^^ I I I I n » » 



^ Bell's Comm. I. 344. 

^ Ex parte Maydwell ; Cooke^ 157. Buckler tr. Bui%iy9nt, 
3 East, 72. 
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oouiiter-acceptasioe."' But till the party pay the 
wlude of his own acceptance, though he may 
claim on the bankrupt estate, he is not allowed 
to draw any dividend in virtue of the counter 
one; nor is he permitted, if the indorsee have 
already claimed, and drawn a dividend, to rank 
for the balance, on his b^g called on to pay it." 
This doctrine, though in effect clearly adopted 
in tiie English Courts, is, however, subject to an 
apparent difficulty, on account of a peculiarity 
whidi it is necessary to explain. 

We have seen,'' that by a rule of the English 
^Z^ Ibw, debts arising after bankruptcy are excluded 
KngiMd. g^jjj ^ dividend, but that the credit(M^s remedy 
against the bankrupt is not affected by his c«ti- 
ficate or discharge. By a strict application of 
this rule to the above circumstances, it would 
follow, that the accommodation-accepter is not a 
creditor of the bankrupt, till he takes up his own 
bill ; and if this be not done by him till after the 
bankruptcy, that he may proceed against the 
bankrupt, upon the counter-acceptance^ notwith- 
standing^ his certificate. When such an action, 
however, has been brought against a bankrupt, 
the courts of law have uniformly denied this 
consequence, where there was reason to suppose, 
from the facts of the case, that the parties in- 



) 



^ Chitty, 444. 

n Bayley, 349, 352-3. Chitty, 443, 5. Cooke, l62; and 
cases cited by these authors. 
° Sup. p, 354. 
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tended the bills as considerations for each othc^; 
and have laid down the principle, that in - such 
circumstances the counter-bill '' was not giten 
as ati indemnity, which wits in its nature condi- 
tional, but created an absolute debt from the . 
beginning, which was capable of being proved 
under the commission, and being so proveable, 
was necessarily barred by the certificate.''^ But . 
it is only in the courts of law that this doctrine 
is received, to thts effect of enlarging the opera- 
tions of the bankrupt's certificate. In the dis-BjCoun 
tribution of the bankrupt estate, under the juris- «jrjl^' 
diction of the Lord Chancellor, the rule already 
laid down is unquestionably fixed;'' and in a 
case, where the point for dedsion. was, whedier 
a commission of bankruptcy was valid, for wiuch 
the holder of such a counter-acceptance had been 
the petitioning creditor, it was stated £rom the 
bench, that '* this debt, though not contingent 
on the face of the instrument, is thus far in its 
nature contingent, that until the party taking 
the bankrupt's acceptance have paid his counter- 
bill, the Court of Chancery will restrain him from - 
receiving any dividend ; and it would be a sin* 
gular construction of the. statutes, that a man. 



p Rolfe V. Caslon, 2 H. Bl. 570. Cowley, v. Dunlop, 7 T. 
R. 565. Buckler v. Buttiyant, sup. Bayley, 344-5. 

4 See sup. note ^. It appears that the only doubt is, whe- 
ther the accommodation-acciepter is not to be allowed even to 
prove, till he take up his own paper, or whether he is to be per- 
mitted to prove, but the dividends to be suspended till he do so. 
Cooke, 1 74, states that a proof is not competent ; Montague, i. 
139, that the dividends are suspended. 
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yFk0 wUI lK>t be entitle to receive o shiUUig oul 
0gihe jbmkrupf 8 e$tate, iinl^s$ he tii(k^ up bis 
omn aowptance, should be able to p^titipn iSw 9 
ortmmiwon. And no case beiog <»ted lo ^bovi^ 
dttt be aai» the Court upop piifK^plQ thii^ Hie 
debt not suffidrat to support the pompiiwmti.'^ 
Founda. This doctrine is founded on the rule ^jom^yt 
iSame. ncticed, tbet n double ranking for the mne 
debt on a bankrupt estate xaannot be poimtted* 
No real delri; exists between the parties in TOrti«l 
of the exdianged bills. Both bills ans equfilljr 
invalid in their hands as being gnatuitouii^ 
but both have the capacity of being render^ 
ed available^ by an indcxrsatiQn for Tvdue to n 
third person. If one of the parties, whose acoefrt. 
aaee has been so indorsed, be compelled to pay 
any part of it» he is entitled to relief agmnst the 
otlier £6r what he pays, of which fiaim of relief 
the ^unta'-bill may, while the parties are sotvrat^ 
he »garded as the constitution, 4nd it miglit 
be sustained as a valid warrant jB^^r a <^Mrgt 
against the accepter to the extent <if the swoi 
{and. But in bankruptcy, the creditors are ttt/h 
titled to look beyond the mere voucdier^ into tb? 
real nature of every debt founded Qfh wbieb il 
obviously, in this case, just the party's claim of 
reimbursement for the sum he has paid on his 
own bill. But if the indoirsee has ranked, or mmf 
rank for . the same debt, a second claim by the 
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' Sarratt and another^ v, Austio^ 4. Taunt. 200. 
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holder of the counter bill, in relief of the halaiioe» is 
inadmissible. To this effect was the decision of th^ 
Lord Chancellor in the following English case : 

Galdwdl & Co. and the Brownes, had» for B^cmtii» 
veral years, been engaged with each otiher in Tierj^S^I^. 
extensive accommodation transaetioiis. In 1798^ 
both became bankrupt, and on making up a 
statement of their dealings^ it appeared, that on 
aa account of the rml transactions between them^ 
there was a balance in &Tour of Caldwell & Qd 
of Xi«40,7l6 ; that the Brownes bad negotiated 
aecommodation-billi of Caldwell & Ca to the 
amount of L.196^580 : 6 : 4; Caldwell & Co., 
those of the Brownes, to the amount of L.lfi6,865^ 
11& lOd. rwid that Caldwell & Co. had still in 
their hands, unnegotiated, other accommodation- 
bills of the Browns, to Ae amount of L.1 78,894 
8s. The estate of Caldwell &^ Ca beii^ thus 
proved upon to a much greater amount in propor- 
tiony than that of the Brownes^ the assignees pe- 
titioned to be allowed to prove against the latter, 
the biUs still in tb^ir hands, so as to be resUabui^- 
ed of the diflference. But the Lmd Chancellor 
said, '' tiU Caldwell & Co. pay all the credAtors 
of Brownes, who are likewise creditors of theirs, 
aOs. in the pounds they woiild be, 1^ proving, 
sharing with the creditors of Browne^ who are 
likewise oreditors of theirs. If I allow this pe- 
tition, I must do two things that are quite im- 
possible. I -must hold that the bankruptcy 
creates a debt which dijd not exist antecedently. 
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and I must hold that the same debt maybe 
proved twice.'* 
caM of The Court of Session have» however, in the 
^I^I^^SJ^ only case of this description which has occurred 
in Scotland, permitted a claim on the estate of 
the bankrupt indorser by the holder of his 
counter-acceptance, though a claim was at the 
same time made by the indorsee. The following 
are the particulars of the case :^ — ** Laidlaw ac- 
cepted bills drawn by Forrester & Co., to the 
amount of L.831, and, on the other hand, thiey 
at the same time granted promissory-notes to 
Laidlaw for about the same amount. Forrester 
& Co. indorsed Laidlaw's bills, and received their 
value ; but Laidlaw kept Forrester & Co^'s notes 
in his possession, — ^and both failed. The holders 
of Laidlaw's bills drew 10s. in the pound ftotn 
his estate. ' They also ranked for the amount on 



' * Ex parte Walker, 4 Ves. 873. The cash-balance was, how- 
ever, allowed to' be ranked. Mr Christian, B. L. II. 3SS*9, 
objects to this, and apparently with reason. The balance must 
bare been the consideration of bills to that amount, deliyered by 
the Brownes to Caldwell & Co., and these bills having been in- 
dorsed by the latter for value, were ranked on the Brownes' 
estate, so that both the bills, and the consideration paid for 
them, were thus ranked. In a subsequent case, ex parte Met- 
calfe, 11 Ves. 404, where there was a balance in favour of Palm- 
^, on hb transactions with Williamson, of L.498, but the 
latter had given the former bad bills to the amount of L.1098, 
which were in the hands of indorsees. Lord Eldon allowed the 
balance to be proved against Williamson's estate, but the di- 
vidends to be retained, to answer what might be drawn by the 
indorsees of the bills. 

^ The narrative of this case, with the cpnynents on. it by Mr 
Bell (in whicH the Editor cntirelv concurs), are given, as insert- 
ed by the author in the first edition. 
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Forrester & Co.'s estate, from which it was sup- 
posed they would draw 5s. more. The trustee 
for Laidlaw's creditors having cliumed to be rank- 
ed on Forrester & Co.'s estate for the promisscnry- 
notes granted by them to Laidlaw, and still in 
his hands» the daim was otgected to, ofi ibe fi)6ft* 
ing that these promissory-notes did not create' a 
debt against Forrester & Co., distinct from that 
due by them in consequence of the accommodar 
tionrbills, which they received from Laidlaw, and 
got discounted. These bills were the only value 
which they received for granting them ; and had 
Forrester & Co. paid them, Laidlaw would have 
had no daim for the notes. These promissory* 
notes, therefore, were to be considered in no other 
light, than as a security put into Laidlaw's hands 
by Forrester & Co., in relief of the obligation 
which he had undertaken, by accepting the ac* 
commodation-bills. And as these bills were al- 
ready ranked on Forrester & Ca's estate^ the 
trustee was entitled to plead compensation or 
retention against the daim made by Laidlaw's 
creditors ; for, to sustain the claim, would be to 
allow both the creditor and <»itttioner of the 
debtor to rank for the same debt. The Court re- 
pelled the objection, and allowed liaidlaw's trus« 
tee to be ranked for the full sum in the bills.'' 

** On this judgment the following observations Remaib 
have been made. It is difficult not to adaiow-^u!'' 



^ 1796, Nairne a. Cranstoun, Fac Coll. No 213, p. 502. 
Mor. 2597. 



\ 
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ledge^ 1. That to allow Laidlaw's daim, without 
supporting the plea of retention, was just to air 
low a double ranking on Forrester's estate for 
tl|e same d^bt, since the one set of bills had al- 
ready ranked on that estate, and the other set of 
hills was ifi Laidlaw's. hands merely as sui indem- 
nity. And, a. That the only effect of such re- 
tention would have been nearly or precisely the 
same with what takes place in England, where 
the dividend for ranking on cross-paper by a no- 
minal (^editor, though in reality only a surety, is 
suspended till it should be seen what the Sfurety 
actucdly pays, and how far h^ exonerates the 
eftate from bis own paper. It was urged,- that 
the estate df Forrester & Co., who had discount- 
ed the bills, was benefited to the full amount of 
eOs. yet pound by that discount, (^ whidi the 
holders of these bills only got back from it 5s. in 
the pound ; so that, even after Laidlaw's credi- 
toi^ ranked upon Forrester's estate for the pro^ 
missory-notes, and got other 5s., it would in &et 
be only lOs. in the pound ; whereas the holders 
of the bills accepted by Laidlaw^ having drawn 
10s. in the pound of their amount from his estate, 
it is obvious that his creditws would lose, at all 
events, a sum equal to 5s. in the pound cxi thes^ 
bills; and were the objection to be sustained, 
they would lose precisely the 10s, which had been 
paid them out of his estate. The conclusion de- 
duced was, that even the refusal of retention left 
the estate of the discounter still highly benefited, 
while the holder of the cross-paper was not re- 
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urn 

imbursed. But is there not reaiion to queiMion 
this view? It would indeed be quite dorredt, if 
both parties were solvent ; but in bankruptdy^^ it 
will be remembered, that every personal oiecEltor 
is to be hdd as having equilljr benefited the bank^ 
rupt's estate to the amount of SO!s« ftr pound, 
while yet he has drawn do larger a dividend^ JEriid 
id in the very condition with the creditor^ in the 
discounted bills* But how should the mere cirw 
cumstance of more than one party being '^Vi^ 
gaged with the latter, give a double advail^ 
tage, without transgressing the plain rule^ thirt 
no one debt can rank more than once ? Another 
I view that weighed much with the Court was» 
that in such cases, the object should be, to pre- 
serve, if possible, equality between the parties. 
This principle is entitled to every regard between 
solvent parties to a contract ; but bankruptcy re- 
duces all personal creditors to a level ; and, lay- 
ing aside all views of hardship, and all chance 
differences of the value of obligations, requires a 
court of law to apply, without reluctance or ex- 
ception, the same rules to all cases, viz. that no 
debt is to be ranked for more than once ; and that 
no two parties are to be ranked at once for the 
same debt. It is no longer the one of the origi- 
nal parties that contends with the other, but the 
creditors of the one with the creditors of the 
other; each being entitled to claim the whole 
personal funds of their debtor, and to exclude 
double ranking for the sslme sum.' 



>»v 



\ Bell, II. 422. (2d ed.) 
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When If both parties have indorsed the acceptances 
tin iim* in their hands for value, and are bankrupt, the 
^^^a^pi. holders will be entitled to rank on the estate of 
"^'^ each to the full amount of the bills, and neither 
estate will be entitled to claim from the other 
any excess of dividends which it may have piaid.'' 
This would be a claim of rdief of part of a debt, 
which had already been ranked to its full amount; 
in bankruptcy, the dividend must be taken as 
full pajrment of the debts of the bankrupt/ But 
if one party be solvent, and the bankrupt estate 
of the other have paid more than its just propor- 
tion, the latter may, of course, claim the differ- 
enoe from the former. 



•^ Bell's Conirii. L 345. 

* Id. S46, ex parte Walker, sttp. 



383 



CHAP. XIII. 



OF LETTERS OP CREDIT. 



Letters of credit bear a dose affinity to bills ^^ ^^ 
of exchange, and owe their origin to the same ^^ of 
causey viz. the difficulty and danger attending 
the transmission of cash to foreign parts, or to 
any considerable distance in the same country. 
A letter of credit, properly so called, is a mandate 
or order from a person in one place, to his banker 
or correspondent in another, authorising him to 
advance to a third person mentioned in the let- 
ter, sums of money to a specified or unlimited 
extent ; for which advances, he who gives the 
letter becomes responsible. No person of ordi- 
nary prudence (unless he means to bestow the 
money by way of gift) will grant a letter of this 
description, without being pretty well assured erf* 
reimbursement for the sums which he thus allows 
to be advanced on his credit, especially as an un- 
restricted credit may, in many cases, be abused. 
To guard against accidents, such as the bearer 
losing the letter, or being robbed on the way, 
Savary recommends it as a necessary and proper 
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precaution ta describe minutely the person and 
appearance of him to whom the letter is given. 
^^**»»/^ But another species of letters of credit has grown 
into practice among merchants. A person, from 
being unknown in a particular place, or from his 
responsibility being doubted, may find it diffi- 
cult to purchase goods upon his own credit ; in 
which case he gives a reference to some house l^ 
which he is better known, or obtains £rom a 
friend a letter, certifying that he is m good dr- 
cumstances and worthy of credit, and engaging 
to see paid the debts which he omtfacta. This^ 
strictly speaking, is tnore a letter of gu^mntee 
than a proper letter of credit ; but the term is 
Extent of now iudiscrimately applied to both« In Idtteti 
holder.^ (^Credit, strictly so called, he who advances the 
money has a diiiect claim against the writer of 
the letter for the money so advanced.* But in 
letters of guarantee for the price of goods fvar^ 
nished, the writer of the letter is only eventually 
and subsidiarily liable, should the party ta wham 
the goods are delivered be found unable to pjrjr 
the price, which renders it necessary that he bb 
discussed before any claim can be made againiC 
the guarantee*^ 
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* It appears, tliat, as in bills of excIiaDge, he has a daim 
afunst that penon ooly^ and not against the rtceijer of the 
moDey. Bell's Comm. I. 284. 

^ Bottdier describes aBother sort of letters of credit, which he 
calk ootnmercial mandates. A connnerdal mandate is a lettor 
by which a mercantile house orders another honse in the sami 
aty to vetf. Within a Kmit^ litne, to the bearer, a certain sum 
speofiea in the letter. These oonnerdal mandkwt ledfa to be 
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.: ;iietbmk^ of, creditjt like bilb, Iteiiig fexfirentl^ Thdr 
naefiil in eommerce^ have been, indullged .wift ^^' 
similar priytteges. They ai^e obligatcHy and ^m- 
/bative a^inst; tte granter without witnesses^ and 
;wkethM holograph or xiot. ; ae aro all miBslve let* - ; 

. V In .tii<fcfiiafc eases' that oocuiTfiditt^&^ ^^f 

jcetatiiset to propec letteiB of credit^ ife was thougsbl, ings not 
tfai^ Jo ordor tq make raerehtotak Jiatile for their 
Jettefs», seg^ar notification of the advanee. waa 
r^ ia the Hime manner as. in the »egotiil- 
abilL;^ forwkoeh thr^ mason! Iwere m^ 
Aligned: JksU That the writer of|j|^e:lett(^:ini^t 
know. that ^oredit was given ; 9(^|t/;^.Tbat>he^inigfat 
Joiow bow mmik was given; mA$Ml^ Th^^be 
n^t^ know, whtftfaer oc jioi; 4h€^«holder Qi\ tiie 

* i i _ I I ■ I ■ -f ' ft I I I I r r ■ ■ r - I - ■ M* " " ' ' i ^ i _r j* iij i jfl \ t 

«fiioiiiii|ous villi oar iDbod; drafts ccoi^ef^ di^MogBopoewtet 
in their form^ but regulated nearlv by the same kws. Thje|r 
Tire Btron^y praised and T^commended \}y fioncher; ^ by" tfara* 
iDifa^ a .oromtQr^ jmypjieioiii.of Us debtor'p.dKruipstiiiK^^ 44- 
rives^ from his acceptance of the order^ a security which 'he 
eovdd not directly demaiM^ wMlout dohtg sonie injury to tt|e 
4^l^i> .credit : |in4 1( j^ebtor, who ifish^ to protradt or >w^ 
payment, is thus brought at onc6 to the test/ without any ap- 
'parent severity on the part of the <;redit6r j ^ the debtor eki- 
^ reftue aooepUMii^^ -without exposing himself to ivdidal di||- 
gence, which might otherwise tare appeared harsh on the |)£grt 
of the creditor, but is now the just punishment of dish^iMMiviig 
his order. N. 1551* — Vide ch. iv. p. 125-8 — ^A. 

« 1739, Goodlet Campbell a, Lennox. Mor. 8222 :1779, 

Clark a. Ross, Diet. v. 4. 412. — See ^Iso, 1752, Campbell a, 
MacLauchlan, Kilker. (Proof) No I6. |). 448. Mor. l^S^SG. 
Neiither do they require stamps, in terms of ah exethjpdoh'ia the 
stamp act, of'' memorandums, letters; or agt^ments, ibjik^ 
for, or relating to the sale of any-gioods, ware8|6r mierclisuidize/' 

*1681, EwiV«- Buraet. Mor/8219.;i'ai,tf;if3r/]&3pfof 
Dundobald a, witsoii, Diet. i. 547.' Mqr.'S^gfS^:/ ""', . '"; 

♦ •'•• '^A .-^ ''. I ■ w i ^1. . t 'lilt V- »»•}'• ^ . 
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tetter had lepoid it But it is now well asoer- 
tained, tiiat the writer of the letter is liaMe for 
4he advance, without any such notification. 
^1^^ Weir gave Jdhnston a letter of erecKt tipdn 
Mansfidd, of the foUowing tenor >^^ AomriSxtg 
to our communing Saturday last, wi& respett 
to Geoige Johnston, you will be pleased to ^gpve 
him credit for L.150, and I promise to see 'y«bL 
paid.'* Mansfield, accordingly, gave Jbhnktcfai 
letters to his ccMrespondents in England, to let 
him have what goods he wanted to that extent ; 
with which credit, having gone immediately tb 
England, he, upon his return, set up a shop^ 
which he kqpt for about two years^ and tb^ 
'Stopped and absconded Mansfield brought rini 
action against Weir for payment,, and j^ved 
the credit given, by the bills drawn by his coT; 
resp(Midents in England, partly on himsdf, part- 
ly on Johnston, which he paid and retired, and 
by the invoices accompanying these drafts. Weir 
pleaded, in de^ce, that no notification of the 
credit having been given, was made to him 
prior to the raising of the action. The Lords, 
irowever, repeUedT the defence, and found him 
1iaUe.« 



• 1749^ Hanftfield a. Weir, Kilker. No 2, p. 337. M^. 
8SS4.--See also Ewing v. Wright^ 2d June^ 1808. Mor. App. 
to Letter of Credit, where a person guaranteeing the price of 
yam, to be fumidied within a y<Mr from the date of the order, 
was found liable, though he pleaded, that no notification was 
given him of Uis fumisnings made. 
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A flfifnilar determination was giv^n in thecMe 
^ Hamilton a. Carlisle & Dunlop^ ui 1766. 

In 1762, Douglas of Glasgow - wrote >to case of 
Hamilton of Ixmdoo, that he wanted to yaise v. cnriuie 
L.500, by drawing bSls op Ijondon at loi^iop. 
dates; and r^itting bUlid at short dates to re- 
trace tfaeoit fMdd asked leave to diuw on him for 
Uiat purpose, promising to get the secuicitjr ^f 
J. Carlisle mid J; Dunk^ with- whom he was 
engaged in a oopartnary trade* The pn^osal 
bdjig agreed to, a letter was subsqibed by 
CarMe & Co. referring to Doug^las's letter, cKid 
engaging their security fcnr such sums aa^Doughm 
should draw for. In January 17639 Hamikon; 
who had hitherto traded by himself, assumed a 
partner into his house, but continued to answer 
the biUs drawn by Douglas, as hehad done h^ 
fore, till August 1763, when he was in advance 
about L. 608. CttUsle && ' Co. stepped payment 
in November 1763, and Dou^as accepted bilk 
for the bakmee due; but he having also failed, 
Hamilton brought an aiction against X'Carli^ 
and J. Dunlpp the guarantees, who objected 
that tliey were not liable for tibe biUs di^A by 
Douglas, in respect they were not intimated to 
them. And admitting that it was not necessary 
to intimate every individual draft,* yet ifatima^ 
tioti ought to have been made '^h^n any mate- 
rial dtcun!istance occurred; such as -mi^^tlr IfiUve 
led them to withdraw their security, or warned 
them to look for relief. T^ periods: were 
pointed out; the one when Hamilton assumed' a 
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partner ki Jams^ry^— the other wh^i his ^(ea}ings 
with DcnigUs came to an end/ in Augu^ 176S- 
To which it was answered^ that the pun^uer 
could be bound no further, than to comply with 
the conditions of the mandate. But the letter 
.ccmtained no clause requiring intimation of. the 
ndvances, of which the defender^t the partners qi 
DougLaSt could not be ignomnt AikI there was 
no reason for a particular intimation : upon the 
pursuer's assuming a partnar, which made no 
alteration upon the credit. The Court found 
the letta* of credit extended to the sum of 
Xf500, and that the company was liable to that 

extent/ 

2^- The terms of a letter of credit must be strictly 
f^*^^*»*»»*eomplied witii by him to whom it is addnassed, 
otherwise the granter is freed from Ins oh)i- 
gatico. 
Case of An order having been ^yen l^Rattiiay to 
Rittn/' Paisley^ to fumish C. & J. Nisliets with sugars^ 
to the extent of L. 10, on their jomt bUl^ at such 
date as might be agreed upon, which, if not re- 
tired, he would see paid, the sugars were furnish- 
ed by Paisley ; but no bill was taken by him 
fiom the Nisbets for the amount. X Nisbet 
went soon after to settle in Lond£«^ and C. 
Nisbet became bankrupt; up<m which Paisley 
pursued Rattray and the Nisbets for payment of 
a balance still due of the price of the siigars. 



' Fac. Coll. No S3, p. ^55 ; Mor. 8227— See also Stewart 
a. Drew, ITth February^ 177A (note to dioreiCMe.) , 
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Rattray stated, in defence, that Paisley the pur- 
suer had deviated from the terms of the maw- 
date, by not taking a bill from Nisbets for the 
amount of the goods furnished, which was suf- 
ficient to ' bar the action of recourse. Rattray 
was not obliged to show, that he suffered a loss 
by this deviation from the mandate. In order 
to found the mandatory in any action agdnst 
the mandant, he must implement the terms of 
the mandate spedfically. Paisley was not at 
liberty to substitute an open account in place of 
the biU^ even though it had been equally bene- 
fidal to the mandant But an open account is 
not held as equivalent to a bill ; and it would be 
a dangerous precedent in mercantile transactions, 
if letters of credit were to be so interpreted. A 
bill affords a more easy and expeditious method 
of obtaining payment ; and therefore, it is a de- 
viation to the preju£ce of the writer of the 
letter, if it is neglected to be got when stipulated. 
And so the Court found.' 



« 1779, PWdey a. ttattray, Fac Coll. No 51, p. 91 ; Mor. 
8228. So in Maclaggan Sc Co. v. Mac&rlaii^ 19th Nor. 1818, 
Fac Coll., in which the su^ender had agreed to gnarantee the 
payment) 1^ Baird & Co. to the chargers^ of several puncheons of 
mpiSLy ** at the expiry of three months,** it was held, that the 
ffoarantee did not cover Inlls at 100 days ; but as to bills at 95 
days, on evidence, that by the usage of the trade a few days over 
the three months w^re usually allowed, the suspender was held 
fiaUe* 

The same principle has been since applied in various cases. 
Thus, in Stewart 9. Seott, 8l8t May, 1808, Bell's Comm. 1. 286, 
it appeared, that th^ d^ender had written to Mr Sandeman, 
in Leith, begging him '^ to introduce the three gentlemen, who 
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Implied A letter of credit may be constituted^ so as to 

*"'~'*^ make the, writer liable, though it do not expressly 

bear that he interposes his security, or meant to 

come un^er any direct engagement, if it be such 

as to induce the person to whom it is addressed 

to give credit^ when he otherwise might not 

criSitoi& Brown sent Crichton, Strachan,' BelJ, & Go; an 

Co. V. Jack, order for a quantity of sugar, to which Jack, 



will deliveci you thid^ to any of your corn or grain merchanto> 
atturing them of tJmr safety in any bargain tbey may make with 
thepa." Two only of these persons went to Leith^ and theT> not 
finding Mr Sandeman, went direct to a com merchant^ (the far* 
mer,) who sold ibem a cargo of oats on the recommendatioin. 
The Court were doubtful if the letter amounted to a guarantee; 
^ but, at all ei^ents, it is stated, that they held, ''/first, that Scott 
had relied on all the three persons, and in their mutual discre- 
tion in the proceedings to be taken under his letter ; and, second, 
that he had mainly relied on Sandeman's discretioB to introdnct 
his friends to proper dealers." In Philips v. Melville, 21st Fek 
1809, Fac. Coll., it was held that a guarantee fi>r spirits, wL 
dressed by MelrUle to Durie, in favour of Mrs Yetts, was not 
aratlable to Philips, to whom Durie had referred Mrs Yetts, and 
transferred the letter <^ credit. And in HoiuAon's executors tr. 
Spiers and others, 4th Marchj 1820, Fac Col].,iii w:hich the cir- 
cumstances were, that the defenders guaranteed to ^ the Hon. 
Simon Fraser & Co., merchants" in London," lyills to.be draih| 
on them by Walter Logan, and that company subsequently di- 
rected Logan to draw on ^* the Hon. Simon Fraser, Perring, 
Godfrey, Shaw, Barber, & Co.," (of which the partners were 
different,) stating in the body of the IhU, yalue in account with 
the former, comply, it was^h^ld, thfit.Uii» deriatioDl from the 
terms of 0ie guarantee freed the defenders. = ;•...-. 
.; From ike principle of these caMs» it maybe Aoubl^.KoY.i«r 
(in tjbe,ciifi^ of ,.IIamiItoa v. Carlisle and I>unl(^ n^.the ad- 
vances, after the assumption of a new partner 4iy^a»iltai, 
ought to bavebe^ sustained against the.defeikd^,^ ^^ BjoU'f 
Comm.. i^. 
Wh^ the change of partners, howeirer^ takes plaoe in^ a 



panvi to whom the commodities are to be furnished, the holders 
of the fiiiarantee do not forfeit the benefit of it as to furnishings 
made tonajMe, befere they were aware of the change* DoogUlft, 
Wilson, and Maoaulaj^ v. Gordon & Co. 24Ah Decemlwr> 1814. 
Fac. Coll. — ' 
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who had fonnerly been in the practice of dealing 
with them, subjcnned the following note^ ad- 
diessed to Crichton & Co. '' 15th February,^ 
1796. G^itlemen,-^My friend, Mr Brown, is i^ 
young man merely begun busihe^ You may^ 
safely send him the above ordar. In doing 
wfaich^ you will very much oblige yopis, &«. 

(Signeld) •*. Wm. Jack.** 

Crichton & Co. accordingly, -on the 16th Fck 
bruaiy, sent Brown a part of the sugar onnmis- 
doned ; and in consequence of a new ord^, they 
sent him» on the 29th March, a small addition^ 
quantity. About the middle of June theieaftor. 
Brown became bankrupt, and left the country ; 
<m which Crichton & Co. brought an action for 
the price of the sug^ against him and siko against 
Jack, who» they contended, had become his cau- 
tioner, by the letter of credit which he added to 
the first order. In defence. Jack stated, that his 
uniform practice of dealing with the pursuers 
had been on two months credit ; and that Brown 
was solvent, not only on the 15th February^ 
1796, the date of his letter, but for upwards of 
three months thereafter. He further pleaded, 
that the letter founded on is nierely a dedaration 
fliat Brown was solvent at its date; and it was 
ah established principle of the mercantile law, 
both in thiis country and England, that no action 
will lie on such letter, if the writer really believed 
the perscHi recommended to be solvent, althougli 
in this he should be mistaken. But Brown was 
tolvent botiii on the 15th FehriiaTy^ abA for ji, 
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period after if, whidi exoeeded the leiigUi of. tiie 
credit usually given by the porsuers. So that^ 
evea if the letter were actioiiahle^ tke delay on- 
their, part/ considering the 4in&Toii]jibI& naiure 
of a cautionary obligation^ wbuld have been a re- 
levant defence against the action* The Jjotd 
Ordinary repelled the defences, 'and fiaund is&« 
penses due; «id a reclaiming petition against 
the'judgtiient was refused without answers.^ 
LiijnHty ^Q d^veriug a letter of credit, care should be 
^^^ taken that it be eocplidtly worded, $o as to ^ex^ 
chide any latitude of interpretation, a3 to tide 
sum to be advanced beyond v^haft was intended ;^ 
or any optional power in the receiver to appfy to 

« 1797^ Cnchton Sb Co. o. Jack, Fac Cdl. No 41/ p. 97^ 
Mor. 8229. In like manner^ in Rankine v. Murray and Muis, 
tiih May, 181^, Fac. Coll., the defenders addressed a letter ttf 
the pursue in these tmns :-— '^ Dayid Shannon has takes ^ 
house in Dumfries, and intends opening for a sale of spirits and 
ale at the tenn. The lad has always l^havoi hims^ with pm-: 
pfiety hitherto, and I doubt not will give satisfactioD in imf 
transactions he may have with you." Rankine fumii^ied Shan- 
son with spirits to the value of L.20, at the nsml craiit, and 
when payment became due, tpok his bill at three mont^ widK 
out communication with the defenders. They were found liable, 
though the Court had much difficulty in hiding, Aat the tcnu 
of the letter amounted to a guarantee. See also Stewartv. Soott^ 
sup: In Philips v, Mehille, ^p., the terms of the letter were, 
'«! fUH finre abe wfll pa^ yoaat the time she mi^ tx wkh you, 
80 you are quite safe^witb her, as Mr Gpodsir can also innma 
you.* The Conn held, that this would have been a !^4in|f 
goarantee in fitvour of Durie. 

In such cases, it appears that a voluntary testimofiial of a 
person^ credit and responsibility will be cottstrded more uh- 
nivo^rably for ;the party who wnds it, than an ofiinion given m 
consequence of previous inquiries on the part of the furnisher o( 
the goods. But if the information commuuicatedbe contrary 
tO'tl^ writer's knowledge of the r6al drcumslanees of.th^ fairty/ 
he will be liable for famishings made on the faith of his com- 
imuiif»tioa» BeJTe Contoi. I. 284, and cases there dtei. "•' ^ 




0* LBTTieRS OP CBKblT. 898 

/ 

... ♦ . . .-,... 

dlfibnent persons for the same ram; for if each 
of these persons be applied to and fttmisfa the 
tnemey, the writer will be liable to both for the 
amount furnished. 

G. Home wrote a letter to his brother, J. Home cum of 
of London, ** that he was content to advance him Home. 
L.'80 to supply his necessity, and had written to 
Edinburgh to send him credit for it ; but that if 
he thought it would be too long ere it came to 
his hand that way, he might show his letter to 
Mr Foulis, and give him a bill upon him for the 
L.30, which should be honoured, and so to get 
the money from him or Mr Elliot, and it would 
be punctually paid." 

J. Home, having taken up the L. 30, from Mr 
Foulis, drew a bill upon his brother for it, which 
was paid ; and some mrniths after, drew another 
bill upon him for L. IS, payable to Mr Elliot;, 
who pursued 6. Home for payment. G. Home 
contended, that he could not be liable for the 
L. 13, because his letter was fulfilled by paying 
to Mr Fbulis the L. 30 therein contained, several 
monthly before his brotheir received the L.13 
from Mr Elliot ; and he could never be liable by 
his^ letter for twice piayment of the same sum. 
In reply to which, it was stated, that the de^ 
fender*8 letter to his brother being a letter Qf 
credit for taking up L. 30 from Mr Foulis or 
Mr Elliot ; although he got the sum fit)m Mr 
Foulis, yet, having kept the letter, and showed 
it af^wards to Mr Elliot, the latter wa^in bona 
^^:tQ«ac)vance monc^y on it, not knowing that 
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FouHt had already made {ugrm^Dit. Fcnr the.de* 
fender^ after he repaid the I^ SO to Mr Foii]]» 
shouid haEve got up his letter; and that beiiig 
omitted, he ought to be liable fw the L. IS. 
And the Comrt accordingly found him liaUe^ 



* 170s, Elliot a. Hom^ Diet r. 1. p. 546; FoiIm^^ Dfecp 
S8, Mor. 8221. ' . 

Hie limitarioiM <^ the extent <^ the surety's M^ff£m, under 
such letters, are stated- by Mr Bell, Comin. L 246, to be^— 
** Ist, That where any particular transaction is ^Mcified, or 
distinctly pointed at, tlie guarantee can be held to apply only to 
that transaction. As whm a letter ci credit is sulgoined to an 
order for goods, the guarantee is qiedfic. — ^2. That where the 
expresaon is ceneral, for any dealings to a limited extent, the 
guarantee wiU be limited in remect of the sum, but extended to 
oAer transactionsy and held, m mercantile phrase, a standing 
guarantee^ — 3. That where it is quite unlimited in cxteiit, the 
^acretion ol those to wh<Mn it is addressed is strictly leforred 
to. — 4. That it may apply to goods agreed to be soid the day 
before, but not ddivered till aAer." 

A person sometimes guarantees the payment <^ a bffl, and it 
is held, in such a case, that the guarantee is not entitled to con- 
j^ain of want of due presentment to the accepter, unless he can 
prove actual damage from the neglect Warrington St another 
0. Furbor and ano&er, 8. East, 242, where the accepters had be- 
come bankrupts before the day of payment, and it was held, that 
want ol {Hiesentment would not free the guarantees. But in 
^ilips o. Astling, 2. Taunt 206, where the insolTency of the 
drawer and bankruptcy of the accepter did not ha|^en till long 
after the bill became due, it was held, that for any thing that 
appeared, if the money had been demanded eidier of the drawer 
or accepter, the bill might have been paid ; but that the neces- 
sary steps not having been takoi to obtain payment from die 
jparties who were liaUe upon the bill, and scdrait, the guarantee 
must be discharged. See Bayley, 232-3. Chitty, 204, 259, 
'The same is held as to notice to iht guarantee of Uie dishonour 
nf, the bin ; the neglect <^ which will not free him, unless he show 
ne has be^ thereW prejudiced. See Swinyard v. Bowes, 5. 
Ifaule, and S. 62. Bayley, tup. 

It ts a questionable point, whether the benefit of sudi a 
guarantee can be transferred to an indorsee of the bill. In Sir 
William Fwbes & Co. t;. M'Nab, 29th May, I8I6, Fac CkOl., 
the Court, after an inquiry into mercantile practice, held the 
guarantee to be available to indorsees to whom it had been de- 
leted, along with the UU. Mr BeU, Comm. f. 288, maket the 
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ibllowiBg^dbservatioDs on that case :— »*' Before the point can bo 
held established^ a much more deliberate inquiry must be made 
into the usage ; if^ indeed^ any usage cab make a point against 
the principles dhsv, wbidk this seems- to be^ It may be^ thai 
the very design of expressing the gua^rantee by letter^ instead of 
indorsing the bill, is to preserve to the 'Vhriter the full b^efit of 
his remray against the penon' to iphem the letter is addressed. 
And it is anomalous at once to confer on such an engagement the 
privileges of an indorsable and negotiable instrument, and yet 
not give to the grantor of it the tooefit of that strict n^fotiation, 
whidi is the counter-part of the privileges of bills.*^ 
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ADMTIONAL F0BM8 OF BILLS FOBBION ANl> 

tooMEstrc. 

Nol. 

Excfa. for L.615 : 1 : 9 Sterlkfg, at 40 per cenf. 

Jamaica, 26th Aprils 1806. 

Ninety days aft^r dght of tbis <mr flecond of exchange, (fti%t 
and third of the same tenor and date not paid)^ pay to the order 
of Mr John Beveridge, six hundred and fifteen pounds one shil- 
ling and ninepence Sterling, value received, and place thesamey 
widi or without ftirther advice^ to the account of 

To Messrs LeUch and Gardon,\ <j„,j^ i«„^-,-*w«f a. r*^ 
merchants, Glaigaw. / ^""'^^ Johnwow, 6, Co. 

No 2. 

Si Peiersburgh^ the 2Sth August, 1806— R» 4000, at S^l jt 

StcrL p* BL 

Three months after date, pay this our ^i^t of e^chattg;^ (se- 
cond not paid), to the order of Mr John Mackenzie, the sum of 
four thousand rubles, at thirtyuone and one-eighth pence Ster- 
ling per ruble, value in account^ as per advice n*OHi 

To Messrs W.Sf S. ScoU, \ Wm. Grikrson & Co. 

meriAants, Glasgow, j W. & S. Scott. 

Payable &t our Gounting-lioiafli^^ 
Tbis bill is due on the 9-13t^ tUitembtit. 

II . igii ■ ■ i .1 ■ o I ■ 11 « ■ ■ . . . • " • . .1,. * A m iM i 



See sup» p. 16*4-5, note. 
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No 8. 

hr £800 Ster. at 11^ florins p. pound. 

Limdoth 18lh March, 1807. 

At two and one-half luances^pay this my second of exchange 
(first not paid)^ to Mr Edward Hope^ or order^ the som of three 
hundred pounds Sterling, at eleren and one-half florin» p. 
pounds value in account as advised. 

No 4. 

Ezch.p. £2500 Sterling; Si Ckriitopher's, lUb NovenAer, 1806. 

Ninety days after sight c( this our third of exchangei (first 
and aeoDod-ol tbeaame tenor and date notpaid)^ pay to. tbe^ or* 
djsr of Mr James Swinton* two.ti^pusand five hundred pounds 
Sterling valu^ received in n^^roes for your estate, and place it 
to account of Mr Timothy Barbour, as per advice. 

To Jacob FMat^mm; Esq. \ J. Hodgson, for Self & 

This Knll is drawn per procuration, or Q. Q. {QutidiMe Qua) 
of the drawee; and tnerefore, if he refuses to accept^ he may be 
charged on horning as a drawer. 

♦ 

No 5.. 

Lisbon, l6ih September, 1806. Exchange p. Milrees 5000. 

At thirty day^ s^t/jpay ihiB my second of (^change (first 
not paid) to the order of Mr ArchiWd Wtl^n, five thoosand 
milreesy.at fivje shillings and twopence per milree, value in ao* 
count with S^ Antonio Videtti, and place it. ti^. your ;acooiint» as 
per4idnoe; -^ • - . ■- • '^ 

. No 6. 



> * s 



Haimtmgh^tiie\8iki$A^ 

At three usa&oes, nay this our first <^ cxdiange.(8epopd Qo| 
naid) to the order or Messrs J. Hobson '1^ Co*, liM isiuib 'of two 
nundred pounds Sterling, value of the same, and place it to no- 
county, aa p^^a^vice from 

To Ma«« Th^m^dksUs 8fCo.\^ BtA.KER & Co. 

Accepted. Thos. Weljlesley &Xoi 



ADMTiONAi# Faam or mu&. "^99 

Not. 

Ezdi. for Ln. T. 9000. J Ltmion^ zgth April, I7g6. 

At U8anoe> nay this, my only biUftf ezdiiiflg<9>/!!lo Mr Piorte 
DutOD, or oroer, two thousand liTres tournois, value receiFed^ 
and place it to my account, with or withqui ^viDet . 

Ax^* J. & T. BiRoiB ft Co. 
pour denz edte llnfe 



Exchange for £lOOw Nm ¥0tk,m4AngU9i, 190^. 

Thirty days after ^ht of this my inl of e^tchai&ge,- (seobnd^ 
thirds and fourth, of the same tenor and^iaieiJot^ikl), please 
pay Mr John Donald, or order, one hundred pounds Sterlings 
▼alue recrived, which place to atooount, with or without further 
adncefrpm 

Yoiff humble s^rtAnl,' — - 

NoJL ' 

£lOO Sterling. Edinburgh, 7lh April, 1807- 

Ninety days after date, pay this, my mily bill of exchange, 
to Mr James Jdfoson; or order, <M)e hundred pounds SterHog; 
;ndue received of him, and iilaee dif3 sam^ to.aqpount, as per 
advic^ (or without fwrther adnce).&cn|i 

Aooqpted* Robert WALbdOBi -. 
Payidite 4rt my fioittilBQg4loiis6. 

Nolo. 



£175 Sterling. Gbugow, 5th June, 1806. 

Conjundiy and iererally, ibA die temr^ Ikltar^i^ irstio 
oome^ pay to ai^ or my amr, at the Shm 3Mic^eEe^«hei'«mi 
of one hundred and seTeitty*five ponndi Sterlihgj ktniu^i^ 
ceiired. ' ■ • . . ■ ; .^ . * . .* * •**•!** ,-• fill \-^ . 

To Messrs James Hamilian, 1 p. Vtad^ tuf J^ White; 

merchani in Glaspw, and l Eok^ TaiHttbirc 

John Eraser, jarmer at i ' JasI Hamilton. 
Westimrm J John ^rasbr. 



r- ^ 



Nq.11. 

£57 Greem»k, 6M if«v^ 1807. 

At taghty pay to Williain Grose^ Esq-i or' orcler^ fifty-seven 
pomids Strung, trliieh piftee to my accouti^ vidioat farther 

To Mr NicMas Brown,! rT-.,«« r- ... 

merchani, Aberdeen. / ^^'^^^ ^^*^^- 

A FBfiNCH BILL. 

BatU^ k 1 JuUki, 1806. Pour £l95 : 17 : 6 Sterling. 

Au huit Octobre prochain^ payez par cette seconde de change^ 
(la premiere ne I'^tant), a I'ordre de M" Gros Davillier & Co., 
cent quatre yingt quinze livrds, dix sept sols, six deniers Ster- 
Hog, vldeiur'en conipt^ qne tous passerez, guivant arii ^ 

Landres. / E. B. RotEAND. 

DE8 EN0OSSEMENS. 

Payez k Tordre de Messrs J. R. Desarts, valeur re9iie \% % 
Juillet 1806. 

Gros DAViLJUiitt &. Ca 
- V%ytiz k Pordre de Mons' B. L. Fould, valeuF.eo ^^unpte. 
Farts, 8 Juillet, 1806. J. R. Desabts. 

Pay to the order of Mr John Thorbum, value in account. 

B. L. FouLD. 

A FRENCH Wkhls W THE BEVOLUTIOVAAY STYLE. 

jj^^ jgf^i^neme Ntvose, ^n Ig Ip^^y 2000 ecus, ^55 A 

A deux usances, payez par cette premiere de change au C\tb^ 
yen Dixraod de cette commune, ou ordre, deux imile'efHlii « 
cinquante cinq deniers de gros, valeur re^ue comptaivt dii Cho- 
yen OcH^oVa, et hi passei«z, sqivitnt I'avis de 

Votre aifectionnne ami^ 

Aux CU(»,en* WUliam*freres,'\ Bbaulibu. 

negpctans a Amsterdam, J 

AK ITALIAN BILL. 

VenedOy U 13 Ncvemhre, 1801. F £867 : 1 .\4 Ster* 

Ad use pagate p' questa seconda di eamhii> (una so} volta) 
all ordtoe S. P. delK Sig^ Will"' Richardson & Comp.la tomma 
di Lire trecento sessanta sette, soldo uno, & denari quatroiSter< 
valuta in .oonto e poseteli, come p. la d'avi«o Addia 

"** ^^luil ^'^^' } Gl WACCHTNO St^ADON.. 

Pagdliile in Londra. 
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A GERMAN BILL* . 

' Htanburgy den 9 SeptMiber, 1806, fiir £l860 : : Sterling. 

DrjBv monath Dach dato, bezahten sie gegen' diesen secuoda 
frechsel (prima nicht) an die order der Herren IQ«briider Betb-' 
mann zwej hundert und sechszig pfund Sterling den werth ill 
rechniing und stellen flolgen in recnniing laut bericht 

Herren \ 

A. 4; D' Dahlmund V . 6. S. Kronhelm. 

in London. J * 
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STAMP ACT. 

Extractjrom the Statute, 55tk George III. Ch. IB^ofthi Clauses 
relative tot fie Stamps of Bills and Promssory^otes ; with the 
Schedule of IhUus and Exemptions. 

X. And be it further enacted. That froay and after the pass-^ Insfcrti- 
ing of this act, all instruments for or upon which any stamp or p^Kshav- 
fltamps shall hare been used of an imprqier denomination or^°S ^"^ 
rate of duty, but of eqilal or greater value in the whole ^th or J|^?^_ 
than the stamp or stamps which ought regularly to have be^n cientvaiue. 
used thereon, shall nevertheless be deemed valid and effectual in to be valid, 
the law ; except in cases where the stamp or stamps, - used on Exception. 
«uch instruments, shall luive been specially appropriated to any 
other instrument, by havmg its name on the face thereof. 

XL And be it further enacted, that if any person or persons Penalty 
shall make, sign, or issue, or cause to be made, signed, or issued, f<^' ^^•• 
or shall accept or pay, or cause or permit to be accepted or paid, ^^^^ 
any bill of exchange, draft or order, or pi'omissory-note for the Mving 
payment of money, liable to any of the duties imposed by this bills of ex- 
act, without the same being duly stamped for denoting the diity <^hange, 
hereby charged thereon, he, she, or tney, shall for e\'*'ry sucn **j» ^^^ 
bill, draft,. order, or note, forfeit the sum of fifty pounds. stamped 

■ £50. 

XII. And be it further enacted, that if any person or persons Penalty for 

shall make and issue, or cause to be made and issued, any bill P?J^'^^ 
of exchange, draft or order, or promissory-note for the payment ^^L^*' 

2 c &c,£100. 
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of money, at any time after date or uffht, which shall bear date 
subsequent to the day on which it mall be issued, so that it 
shall not in tfaet beo(Hne payabk in two noothi^ if made payaWe 
after date, or in sixty days, if made payable after sight, next 
after the day on which it shall be issued, unless the same Aall 
be stamped for denoting the duty hereby imposed on a bill of 
exchange and promissory-note for the payment of money at aAy 
time exceeding two months after date, or sixty days after sight, 
he, she, or they, shall, for every such billj draft, order, or note, 
forfeit the sum of one hundred pounds. 

Penalty XIII. And for the more effectually preventing of frauds and 
for issuing evasions of the duties hereby granted on the bills of exchange, 
^"^'"P^ drafts, or orders for the payment of money, under colour of ex- 
bankers, emotion in favour of drafts or orders upon bankers or persoDs 
without acting as bankers, coatained in the schioizle hereunto annexed, 
i^edAringi be it further enacted. That if any person or persons shall, after 
the place ^^ 32st day of August, 1815, make and issue, and cause to be 
med^cnJf ™^e ^^^ issued, any bill, draft, or order, for the payment of 
post^ted, money to the bearer on demand^ upon any banker or bankers^ 
£100. or any person or persons, acting as a banker or bankers, which 
shall be dated on any day subsequent to the day on which it 
shall be issued, or which shall not truly specify and express the 
place where it shall be issue4, or which shall not in every re- 
spect fall within the said exemption, unlev the same diaU be 
duly stamped as a bill of exchange according to thia act, the 
person or persons so offending shall for every such bill, draft, or 
Penalty order, forfeit the sum of 'L.100 ; and if any person or peisons 
ibr leeeifu shall knowingly receive or take any sudi bill, draft, or order« 
h>g >ncfa in payment of, or as a security for the sum thereiQ mentioMcl, 
^l^aad ^^' she, or they shall/or every such lull, draft, or order, Sorifk 
^mlMuilsenthesum of L.20; and if any banker or bankers, oranypcnoa 
for paying or persons acting as a bankm*^ upon whom any such bill, dvifil^ 
^^ or order shall be cb^wn, shall pay, or cause or permit to be pai4 
«100, &C. ^^Q gmn of money therein expressed, or any part themrf, kiiov^ 
ing the same to be postdated, m knowing that the place where 
it was issued is not truly specified and set forth therein, or 
knowipg that -ihe same does not in any other respect fall within 
the said exemption, then the banker or bankers, or person or per- 
sons so offending^ shall for every such bill, draft, or order, fbrftifc 
the sum of L.IOO^ and moreover, shall not be allowed the mon^ 
so paid, or any part thereof, in account against the person or pei^ 
sons, by or for whom such bill, draft, or order, shall be drawn, 
or his, her, <mp their executors, or administrators, or his or her 
assignees or creditors, in case of bankruptcy or insolvency, cr 
any other person *or persons claiming under him, her, or them. 

Ptomifi. XIV. And be it further enacted, That from and after the 
Boiy-notcs dlst day ci August 1815, it shall be lawful fmr any banker or 
10 l»tarer 
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^anlperab ^ other persqn j^r mcfmh who shall ibaTe jtnade and ^q ^e- 
iMUfd aiiy promissoryrWitliies ic|r 1^9 pajnaoeufc to ibe hearer on mand, not 
gemii^da of any sum .gf ^mpn^y Aot.e^ceddiog L.1Q0 each, duly exceeding 
tramped according tp .the d(iiections of this ac(^ to n^issoe'the £^^i^^J 
Ifune fnjm time to tivKl* after payipent thereof, as jotun as he, ^ |, ^g* 
(jtDd, cp thejr shall think j^t, .without being liable to {Kay any fur- original 
Iber^duty in ]:espect thereof; and .that all promisiBory-inOtes, so maker 
to be re-issued as aforesaid shall be good and valid, and as avail- ]?^^"' 
fUe jufk i^e4aw:,;to 9fl iAtents and purpose, as they .w^e upon ^^^^ 
th^ first is^ing therep^ 

The iniermediate seclions rdate to the isnung of bank'notes, 
ihednties payabk o» .them, and the Hcenses ^bankers, 

XXIX. And.be it further enacted. That from and afto* the 
yasttng of this act, promisBory-notes for the payment of money Promis- 

. to llie bearer on demand, made out of GretU briiam, or pur- ^ory-not^ 
^pwting^to be made out oi Great Britain, or purporting to be ^^Gr^t 

' taiade by or on the behalf of any person or persons resident but Britain, 
of Qreat Britain, shall not be negotiable or be negotiated, or not to be 
inrculated, or ]>aid in Great Britain, whether the same shall -be negotiable 
aaade payable in Great Britain or mot, unless the same shall ^^^g^. 
•have paid such duty and be stamped in such manner as the law ' 

iiequiret for promissory-notes of the like tenor and value made 
in Great Britain ; and if any person or persons shall circulate 
or negotiate, or offer in paynient, or shall receive or take in pay- Pendty on 
ment, any such promissory-note, or shall demand or receive pay* clreidMiiiig 
ment of the whole, or any part of the money mentioned in such ^^ S^* 
promissory-note, from or ST account of the drawer thereof in *J-^ 
Great Britain, the same not being duly stamped as aforesaid ; 
or if any person or persons in Great Britain shall pay, or cause 
to be paid the sum of money expressed in any such note, not 
fb^ig 4uly stamped as aforesaid, or any part thereof, either as 
4raw^ theneof, or in pursuance of any nomination or appoint- 
meotN for that purpose therein contained, the person or persons 
eoofiendiog shall, for every such promissory-note, forfeit the 
aum of L^O, provided always, that this clause shall not extend 
to promissory-notes made and payable only in Ireland. 

SCHEDULE OF DUTIES AND EXEMPTIONS. 

Inland Bill of Exchange, draft, or order to the bearer, 
. or to order, either on demand or otherwise, not exceeding two 

months after date, or sixty days after sight, of any sum of 

money. 
Amounting to 40s. and not exceeding £5, 5s. £0 1 

Exceeding £5, 5s., and not exceeding £20, 1 6 

Exceeding £20, and not exceeding £30, - 2 

.Exceeding £30, and not exceeding £50, - 2 6* 

Exceeding £50, and not exceeding £lOO, - 3 6* 
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Exceeding £100, and DOt exceeding £200, £0 4 6 

Exceeding £200, and not exceeding £500, 5 

Exceeding £300, and not exceeding £500, 6 

Exceeding £500, and not exceeding £1000, 8 6 

Exceeding £1000, and not exceeding £2000, 12 6 

Exceeding £2000, and not exoeedmg £3000, 15 

Exceeding £3000, .15 

' Inland Bili« of Exchange, draft, or order for the payment 
to the bearer or to order, at any time exceeding two months 
after date, or six^ days after sight, of any nun of money 
Amount to 408., and not exceeding £5, 58. . £0 1 6 

Exceeding £5, 5s. and not excecdinfi; £20,, * 2 

Exceeding £20, and not exceeding £30, . 2 6 

Exceeding £30, and not exceeding £50, . . ^ 3 6 
Exceeding £50, and not exceeding £100, 4. . 6 

Exceeding £100, and not exceeding £200, 5 

Exceeding £200, and not exceeding £300, 6 

Exceeding £300, and not exceeding £500, 8 6 

Exceeding £500, and not exceeding £l000, 12 .6 

Exceeding £1000, and not exceeding £2000, 15 

Exceeding £2000, and not exceeding £3000, 15 

Exceeding £3000, - - - 1 10 

The mme Inland Bii^l, draft, or order for the pa^jrment of any sum 
^M^^ of money, though not made payable to the bearer or to order, 
rifcmtir^" ^^ ^^ ^™^ ^^ ^ delivered to the payee, or some person in 
ih€ Uke his or her behalf. 

dbUlohear^ 
erororder. 

The tame Inland Bill, draf^, or order for the payment of any sum' <^ ^ 

^*^^ ofi money, weekly, monthly, or at any other stated periods, if made 

^f^^^ payable to the bearer, or to ord^ or if delivered to the payee, 

learer or ^^ ^^^ person in his or her behalf, where the total amount of 

order on the money thereby made payable shall be specified therein, w 

demand^ can be ascertained therefrom. 

fir a mm 

equalto ^ 

MudiMal 

amount. 

The tame And where the total amount of the money thereby madepay- 
dutyaton able shall be indefinite. 

a biUon 
demandfir 
the sum 
herein ex- 
pretted 
only. 

And the following instruments shall be deemed and taken to 
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be inland bills^ drafb^ or orderft^ for the payment of money 
within the intent and meaning of this schedule^ videUcet, — 

All drafts or orders for the payment of any sam of money by 
a bill or promissory-note^ or for the delivery of any such bill or 
note in payment or satisfiiction of any sum of money^ where 
0udb drafts or orders shall require the payment or delivery to 
be made to the bearer^ or to order^ or snail be delivered to the 
payee^ or some person in his or her behalf. 

All receipts given by any banker or bankers, or other person 
or persons^ for money received which shall entitle, or be intend- 
ed to entitle, the person or persons paying the money or the 
fteBier of such receipts to receive the like sum from any third 
person or persons. 

And all bills, drafts, or orders, for the payment of any sum of 
money out of any particular fiind, which may or may not be 
available, or upon any condition or contingency which may or 
may not be performed or happen, if the same shall be made 
payable to the bearer, or to order, or if the same shall be de- 
livered to the payee, or some person on his or her behalf. 

- FoRBioN BiLi« OF Exchange, {or bill of exchange drawn The ume 
in but payable out of GrecU Britain) if drawn singly and not duty at on 

in A fltfkf aninhttd 

,^*"®*- . ,. mqfthe 

tarns 
amount 
and tenor. 

Foreign Bills of Exchange drawn in sets according to ^ 
die custom of merchants, for every bill of each set, where the 
aim -made payable thereby shall not exceed £lOO, £0 1 6 
Where it shall exceed £100, and not exceed £200, 5 
Where it shall, exceed £200, and not exceed £500, 4 
Where it shall exceed £500, and not exceed £lOOO, 5 
Where it shall exceed £liOOO>^d not exceed £2000, 7 6 
Where it shall exceed £2000,' and not exceed £3000, 10 
And where it shall exceed £5000, • . 15 



EXEMPTIONS FROM THE PRECEDING AND ALL OTHER STAMP- 
DUTIES. 

All biUs of exchange, or bank post-biUs issued by the Go^ 
vemor and Company of the Bank of England. 

All bills, orders, remittance-bills, and remittance^ertificates, 
drawn by commissioned officers, masters, and surgeons in the 
navy, or by any commissioner or commissioners of the navy, 
under the authority of the act passed in the S5th year qfhisS&Geo. 
Majesty's reign, Jbr the more expeditious payment qjtthe wages ^^'' ^ ^^ 
ana WW of certain officers belonging to the navy. 
^ AM bills drawn pursuant to any former act or acts ofPar* 
Uameni h^ the commissioners of the navy, or by the commission^ 
ersfor victualling the navy, or by the commissioners for ma^ 
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nagmg the transport-^seroite, ahd for taking caH qfil^Mi 
wound^ seamen, upon and payable by the treagwet t^tkt 'fuH)y. 

All drafts, or orders, for the paymtrU of any sunt qfmon^ to 
the bearer on demand, and drawti upon any banker ot hankers, 
or any person or persons acting as a banker, ivho shall teilde tft 
transact the business of a banker, tvUhin ten miles of the jktet 
where such drafts or orders shaU be issued, pravidea inch j^acS 
shall be specified in such drafts or Orders; and provide the 
same shall bear date on or before the day oti which the same shaJU 
be issued ; and provided the same do nof direct the ptH/trient to 
be made by bills or promissory-'notes. 

All biils for the pay and aUawances of Ui Maiest^i land 
forces, or for other expenditures liable to be charged tti ike pubttt 
regimental or district accounts, which shall be drawn aceordine 
td the forms now prescribed, or hereafter to be preMnibed, by hts 
Majesty's orders, by the paymasters of regiments or dorp^, &r by 
the chief paymaster, or deputy paymaster, and accountani of the 
army depot, or by the paymasters of recruiting disiricts^ W by 
the paymasters of detachments, or by the officer or officers isttthor* 
ised to perform the duties cflhe paymastership during a vacancy, 
or the absence, suspension, or incapacity of any such paymaster, 
as aforesaid ; save and except such bills as snail be dirawn ib 
favour of contractors or others^ who furnish bread or fbrage to 
his Majesty's troops, and who, by their contracts or agreements, 
shall be liable to pay the stamp-duties on the bills given in pay- 
ment for the articles supplied by them. 

Promissory-note, for the payment to the bearer on demand, 

of any sum of money. 
Not exceeding £l. Is., .... £0 5 

Exceeding £l. Is., and not exceeding £2, 2s., . 10 
Exceeding £2, Ss., and not exceeding £5, 5&., 18 

Exceeding £5, 5s., and not exceeding £10, . 19 

Exceeding £10, and not exceeding £20, . . 2 
Exceeding £20, and not exceeding £30, . . 8 
Exceeding £30, and not exceeding £50, . .050 
Exceeding £50, and not exceeding £l00 . 8 6 

Which said notes may be re-issued, after payment thereof, as 

often as shall be thought fit. 

Promissory-note for the payment, in any other manner than to 
the bearer on demand, but not exceeding two months after 
date, or sixty days after sight, of any sum of money. 
Amounting to 408., and not exceeding £5, 5s., £0 1 

Exceeding £5, 5s., and not exceeding £20, . 16 
Exceeding £20, and not exceeding £30, . . 2 
Exceeding £30, and not exceeding £50^ 2 6 

Exceeding £50, and not exceeding £lOO, . 8 6 

These notes aie not to be re-issued after being once inid. 
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Phomissoby^notk for the pftyment, either to the bearer tm 

demand, or in am^ other manner than to the bearer on demand, 

but not exceeding two months after date^ or Axty days after 

eighty of any sum of moneys 

EteeediDg £100^ and not exceeding £200^ £0 4^ 6 

Exceeding £S00, and not exceeding £800, . .050 

Exceeding £300, and not exceeding £500, O 6 

Exceeding £500, and not exceeding £1000, . 8 6 

£xceeding£lOOO, and not exceeding £2000, . 12 6 

Exoe^i^g ^000> and not exceeding £3000, . 15 « 

Exceeding £3000, . . . . 15 

These notes are not to be re-issued after being once paid. 

Promissory-note for the pa^jrment to the bearer or otheilrise, 
at any time exceeding two months afteir date, or sixty days 
after sight, of any sum of money. 
Amounting to 40s., and not exceeding £5, 5s» £0 1 6 

Exceeding £5, 58., and not exceeding ^0, 2 

Exceeding £20, and not exceeding £30, .026 

Exceeding £30, and not exceeding £50, . 3 6 

Exceeding £50, and not exceeding £lOO, . 4 6 

Exceeding £100, and not exceedbg £200, ' 5 

Exceeding £200, and not exceeding £300, . .060 
Exceeding £300, and not exceeding £500; 8 6 

Exceeding £500, and not exceeding £l000, . . 12 6 
Exceeding £1000, and not exceeding £2000, . 15 
Exceeding £2000, and not exceeding £3000, .15 
Exceeding £3000, . . . . 1 10 6 

These no^s are not to be re^iswied after being ooce fsH. 

Promissory-note for the payment of any sum of money by 79^ mtme 
instalments, or for the payment of several sums of money, at dtUy at on 
different days or times, so that the whole of the money to be'!'''*''''''' 
paid shall be definite and certain. JoJSfe^t 

letsthan 

iwomoHtht 

nfberdaU 

pratum 

equaltotke 

whole 

amomUqf 

themoney 

tobepeUL 

And the following instruments shall be deemed and taken to 
be promissory-notes, within the intent and meaning of this 
schedule, viz. : 

All notes, promising the pa3rment of any sum or sums of 
money out of any particular ftmd, which may or may not be 
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amilable ; or upon any condition or conUngency, whidi may or 
mflfy not be performed or happen, if the same shall' be made 
payable to the bearer, or to oraer, and if the same shall be de- 
finite and certain, and not amount in. whole to £20* 

And all receipts for money deposited in any bank, or in the 
hands of any banker or bankers, whidi shall contain any agree- 
ment or memorandum, importing that interest shall be paid for 
the money so deposited. 

EXEMPTIONS FROM THE DUTIES ON PROMISSORY-NOTES. 

All notes, promising the payment of any sum or. sums of money 
out of any particular Jund, which may or may not be available ; 
or upon any condition or contingency, which may or may not be 
performed or happen, where the same shall not be made payable 
to the bearer or order, and also where the same shall be made 
payable to the bearer or to order, if the same shtfU amount to 
*£^0, or be indefinite. 

' '. And all other instruments, bearing in any degree the form or 
style qfpromissory-noies, btU which in law shall be deemed special 
agreements, except those hereby expressly directed to be deemed 
promissory-notes. 

But such of the notes and instruments here exempted from 
the duty on promissory-notes, shall, nevertheless, be liable to 
the duty which may attach thereon, as agreements or other- 
wise. 
■> . 

EXEMPTIONS FROM THE PRECEDING AND ALL OTHER STAMP- 
DUTIES. 

All promissory 'notes for the payment of money , issued by the 
Governor and Company of the Bank of England* 
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APPENDIX, 
No III. 

FO&M OF ACCEPTANCE SUFBA PROTEST BY A 

THIRD PARTY. 



At Glasgow, the 
and 



day of 



eighteen hundred 



In presence of me, A. B., notary-paUiCj residing in Glasgow, 
by royal' authority duly admitted and sworn, and of the wit* 
nesses subscribing, appear^ C. D., merchant in Glasgow, aloi^ 
with J. K., the holder of an original bill of exchange, dated the 
sixth day of February last, drawn by £. F. of the island of Ja» 
maica^ upon G. H., merchant in Glasgow, whereby the said E. 
F. ordered him, ninety days after sight, (second and third ci 
the same tenor and date unpaid)^ to pay to the said J. K. or 
order, t^e sum of three hundred and fifty pounds Sterling. 
Whidi bill the said J. K. exhibited, together with a protest at 
his instance against the said G. H., the drawee,^ for non-accept- 
ance. And then and there the said C. D. declared, that in 
order to prevent the return of the said bill, and. the charges 
which might thereby be occasioned, he would^ and did aooept 
the same for the honour of the said E. F. the drawer ; and Pm- 
tested that his said acceptance should no otherwise be construed; 
and that he reserved aU right of action and relief competent to 
him afi;ainst the said E. F. in consequence of his acceptance of 
the said bill, as accords with law. Whereupon the said C. D^ 
took instruments in my hands. Thu» done and protested, be- 
fore and in pesence of M^ N. and O. P., witnesses to the pre- 
mises specially called and* required. 

When, the bUl is .accepted, by the drawee in hon/i^ur of the 
drawer, the' qitlality of the ' acceptance may be specified in the 
protest for non-acceptance, (as in next form) : And when a bill 
ii' paid by a third party lupra protest, for the honour: of the 
drawer or indorser, the mstrument is muiatii wiMfagMto, the same 
as the above. 
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FOBM OF PROTEST OF A FOREIGN BILL FOR 

NON-ACCEPTANCE. 

On tkii day, the #f one thouBand 

eigbt hundred vbA 

At the request of bearer of the original 

bill of exchange^ whereof a Irtie eopy is on the other side (or 
above) written^ I^ A. B. of Glasgow^ notary-public^ by royal 
authority duly admitted and svrorn^ did exhibit the said bill to 
C. D.^ upon irhom the same is ArdwA, and demanded that he 
should accept the same. WhereuMto he answered (Here insert 
the answer.) Wherefore I the said notary, at the request afinre- 
said, have protested, and by these presents do solemnly protest^ 
Mti^ agiunst the said C. £>• and the drawer and inaoniiers of 
the said bill, as all others whom it may concern, for non«ac- 
oeptance, and for exchange, re-exchange, costs, charges, dam- 
ages, and interest, sufEned and to be suffered far want of ac- 
eeptanoe of the said bill» Thut done and protested in Glaigow, 
m the prewnce of £L F. A: J. G. witnesses. 

In tesikmrnktm nerikitb, 

JLH.,N.P. 

The protest foe non-payinent is a^y the same. 

. The form of the acceptance by the drawee^ by Act of Honour, 
for behoof of the drawer, when subjoined to the protest for non- 
aooeptance, is as follows : — 

Thereafter the same day. In presence of me, the said noiary- 
pttUic, appeared the said C.^ D., who declared, that in order to 
pttvent the return of the said bill, and the charges which might 
thereby be occasioned, he would and did accept the same for 
the honour of the said £. F. the drawer ; and protested that his 
said acceptance should no otherwise be construed, and that he 
reserved all right of action and relief competent to him against 
the said £. F., in consequence of his acceptance of the said biU, 
as accords with law ; in presence of the said witnesses. 

R. H. N. P. 



PEOTEST OF AN INLAND BILL OB NOTE. 

At the day of one thouMiDd 

eight bnndred and 

The original bill (or promissory-note) of which the above is 
an exact copy, was, at the place of payment, duly pnytested by 
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me, notary-public^ subscrilniig^ at the desire and instanoe of the 
holder A. B., merchant in Glasgow^ against the above-designed 
accepter^ (or against the granter, merdiant in ), for 

non-payment of the contents^ and against the drawer (or grantee) 
and indorsers, for recourse, interest, costs, and damages, as ac- 
cords with law. Before these witnesses, C. D. & £. F* 

PROTEST FOR NON-DELIVERY OF A BILL, 

On the day of one thousand eight 

hundred and 

Before me, notary-public, appear^ A. B., merchant in 
Edinburgh, who declarea, that on the day of 

last, he left for acceptance, agreeably to usage and custom, with 
C. D., merchant there, a bill, dated the day of 

drawn by E. F. on the said C. D., for the sum of L.lOO Ster- 
ling, ana payable after date, and* indorsed by the 
said £. F. to the said A. B. ; and that he, the said A. B., had 
repeatedly sent to get back the same, accepted or unaccepted, 
{if the biukdve fallen due, say, or to receive payment of the 
amount thereof,) but without success ; wherefore he required me 
to demand delivery thereof, accepted or unaccepted, {vf it have 
fallen due, add, or payment of the contents thereof,) and in de- 
fault, to] protest in conformity ; whereupon I passed to the 
dwelling-house of the said C. u,, and there, speaking to (men^ 
turn the person), I demanded deliverv of the said bill, accepted 
or unaccepted, (if due, or payment of the contents thereof) ; to 
which demand I received for answer, (insert the answer.) 
Wherefore I, the said notary-public, at the request foresaid, 
have protested, and hereby protest, as well against the said C. D* 
and the drawer of the said bill, as all others whom it may con« 
cem, for non-acceptance and non-delivery, (if it have fatten 
due, add, and for non-payment) of the said bill, and for ex- 
change, re-exchange, inter«Bt, damages, and expenses, as accords. 
Thus done and protested in presence <rf^, &c. ^ 
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AccEPTANCB, mode of obtaining, 104h— When bitl pajrablftfil 
or after sight, must be presented for, 104-5— Pajnabfeona^y 
certain, 105-110. — Cases of ne^Sgence. in' obtaining; lll-RS 
— Steps to be taken when bill lost, 112-^Written or verbal, 
1 13 — Of bills payable after sight must be of date of first pre- 
sentment, >&.--ConditionaI, qualified^ and partiali gl2-i$r*^ 
Whether bills at sight allow^ days of grace, 119u-.P6wel? of 
drawee to cancel, before delivery of bill, 1 1 8 — Forms 9f acQ^t^ 
ance in England and Scotland, 119^120— -By oompa.ny, l^C^^ 
Joint, ih, — Per procuration, 121 — Promise to accept^ tb, — Im- 
plied acceptance, 122 — ^Liability of acceptor, 123 — Presumpp 
tion of value against him, ib. — ^Effect of fraudulent representa- 
tions of holder, 124-5 — Drawee not en tided to delay accepting 
till day of payment, 125-6 — Obligation on a debtor to accent a 
bill, 126-8 — ^After refusal, cannot pay to drawer funds in his 
hands, 128 — Spura protest, 129 — ^Nature and form of, ib, 180 
—Previous protest for non-payment and notice, ISO— Obliga- 
tion to take acceptance, S. JP. ISO-l-^On non-acceptance, 
holder may proceed against other parties, 200. 

Accepter, meaning of term, 19 — ^Liability of conjunct accepters, 
50— Acceptance of one of several drawers does not bind the 
rest, 51— Accepter supra protest, 51 — ^When presentment at 
place of payment necessary to ground action against^ I66, 
note— Whether arrestment in hands of, competent, 260-1., 

Accommodation bill, party accommodated by, cannot {dead pe- 
glect, 220-4— The other parties may, 222— Leaning of cotirt 
to narrow this exception, 223, note^When party has rea- 
son to expect the bill to be honoured, or if there is a running 
account, due negotiation necessary, i6. — Claim on, after pre- 
scription, 309 — Racking of cross-accommodation-bills, 373 — 
Party must take up his own acceptance, before ranking, 
373.6 — ^But contnuy decided in Scotland, 378— When both 
indorsed for value, 382 

Act of Warding, 283. 

Action on a biU, 264— To interrupt prescription, 292. 

A^udication, nature, form, and effect of, 285 — Preference oi^ ib. 

Advice, letter of, 95. 

Agent may draw, &c. bills, per procuration, 45— Who may be 

8 
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Bgmt, 45— Whether authority mint be writteD, 45-6 — Should 
fubtcribe ezpreialy as ageot, 46 — Powen of genoal and spe- 
cial agents 46, note * — Liability of, for bills granted by him, 
46, note ^■^— Obligation to take an acceptance, jper procurationy 
47— Recall or expiry of procuration, 48 — ^Whether bills in 
hands of, arrestable, 250 

Alien enemy, bills drawn by, maybe refused payment, 44i, note*" 

Alteration, see Vitiation. 

Arrestment, whether competent to attach bills in hands of a 
trustee, 254-26 1-—Wheti]er competent to attach billa in cre- 
ditor's own hands, 268 — Nature, f(Mrm, and preference of, 
5^7^.8— Furthcoming, 288 ^ 

Aingiiation, protested mil equivalent to, 240-^But holdar must 
^ipund on it without delay, 242-3— Protesyted .bill does not 
• aurry effects in drawee's haqd% 244-f-0ombg oa, £83 

*. B 

Bag% small sealed, employed as money by the Caithagenians, 
15, JDOte. 

Bvik-notes, a spedes of promissory-note, 37 — Re-issuaUe with- 
out being restamped, and serve the purpose of cash, UniL — ^Ex- 
empted mm prescription, 291. 

Banker, in what cases property of bills in hands of, held to have 
passed, 341, et seq. 

Banjirupt, validity of payments to and by, I67, note '^—Though 
'^1 parties bankrupt, nq^tiation necessary, 225«*-Mode of 
renaeriDg a debtor bankrupt, 287-8. 

Bankruptcy of accepter does not excuse want of presentment, 
166, note — ^Nor want of notice, 221-2 — Of drawer does not 
excuse want of notice to his trustee, 22^, note-^fSffect of, in 
equalising preferences by arrestment, or poinding, 288— Bills 
in relation to, 311 — Statutes for preventing preferences, 312-3 
—Act 1696, does not affect a bill for present value, 313 — ^But 
affects a bill for prior debt, and date of completion is the crite- 
rion, 315-6 — ^Additional act of bankrupt within sixty days, 
to supply what was unintentionally omitted, unoljectionable, 
3l6-7*-Security stipulated . at advance, and granted within 
mxty days, 318-9 — Payment of cash does not fall under act 
X696 or 1621, unless fraudulent, 32(X— Paymoits to bank- 
hipt, 321 — Payments by bills in the course of trade, 322-4 
—indorsations challengeable, when in security, 324-7— 
Effect of challenge on subsequent indorsees, 327-9— Re- 
newing bills challengeable, 331 — ^Whether preference by 
means of security to a cautioner chsdlengeable, 332, note- 
Date of indorsation and acceptance, 335---Mode of calculating 
the sixty days, 336 — Frauds at common law, ib. — Whether 
- stoppage m transitu sqiplicable to bills, 337-9— Bills specially 
appropriated must be restored by bankrupt, 33S$ • et «eg.— 
len bills in hands of bankers, factprs, &ci, must be. restored. 




inubjl 4A$ 

Ml, et Mjy-^^Um ib|r aneroui inolder, .gtf fMm m 3Vfot 
Mlsy Uhr^lAoi immnst wboiD^ and to. what extenij^. ^4fr-< 
Claim agfBiiiflt a company, JdQ ■ rJiaim oo bill indoi^ in 
securit]^^ d^O-^laim on bill not due, a51f>*-Claini» <of ^^W^ 
gaiftSy ixe^ se, SSZ — ^Double jBpkiqg not aUow«d« SiSS^^^r— • 
Claim as contingent creditors^ 8d3«^>-Tll%bt to d^w ^uifiluf 
dividends, S56-7-*-49ee Cbn^pouNi^r iMen^lJovt, ^4(ac(9NinfKi 
jdatiom^Ul. 

Bearer/ wbetber biUjpajaUevto^ vi^Iid^ 6^ 

Bills of Exchange — OnginmdluMloiFy ofj ^'•Qri'JUiqwywMI'M^ 
known to the ancients, 4-8— Introduced ia mufoam^ timp iff 
the Jews and Italians^ &c,, Sr-Extensiineljr empk^ >lqr:thf 
Dutch, 9 — ^The use and (operation of 9> iO, l)r-4A<dvaoli9ge8 
of, at atofastitate iot a ntetallie currsncft, li-l7'-^iifr0igfh 
description of &c., 19, 20— tisvto coinpiita tioif of paffinent^ 
SO-7 — ^Drawn in sets, 28 — Law i^plicable to luUs^ 29-^Znf 
land, in what respects diffevent from foreign, 29, 80— i)ifr 
ference lietween Seott and EngHdi, 8Qk-«£«e&tial points of 
bills, 31— Forms of foreign and ii;iland bills, 82-3-^whi}e un- 
prescribed, a bill is a sufficient warrant by itself for diligence 
against property, 284? ' ■ See Pariioi, Bcijui$Ue$, &cl 

Blanks in bill, see Vitiation t 

Blank bill stamp, Habf Uf^ of peiBon signing^ 6S 

Blank writs, law prohibiting;, 70«-Whether bill blank in drawer's 
name be null on this ground, 71-8. 

Blank indorsation, what, 182 — ^Bill with, lost or stolen^ 
without objection to onerous indorsee^ 154. 

C 

Calendar montha, time of payment computed by, 2]<*-Julian, 

calendar used in Rusda, 26<— Modem, used by FTencb>,27 
Caption, letters of, 288. 

Cautifm, n^tiation superseded by bond of, 221 
Cautioner, ^ect of persons signing a bill as, 50, 5% fiOrrPre- 

ference to creditor by means of security to cautioner, whether 

challengeaUe under act I696, 882, nole 
Charge to pay on homing, £88— Must be renewed aflter ^ 

year, ib. 
Clicks aa baok«rB,!8ee Darft 
Circuitous re-exchange, dniwer liable for, 274-5 
Coin, co^r, currency in the Crimea, 7 
Commission, what may be taken on discounting a ImU, 81 
Commodities, Mlk for, 6$ and note-^Protested biU does not 

carry, 244 
Company, liable for bills granted by indiyidual partnei^ 49-^ 

In wluit cases not liable, s6. note*, 51*-fNotice to .one of, ano« 

tioe to all, S3S, note ^—Horning against, 27 9> not^ "— -^See 

Bankrupt 
Cotiipensation, not.eompatent.by accepter agunk oneioui hoUU 
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it, 849/ 951— •But eoBipetent on di^ of holder 

A..— How long eomp^Manon not proponable^ 241— »-Noi peo- 

pishable agabst bAnk-notes, 251 — jS^ct of, in bankniptcy^d? 

Coinjiention, effect of takiAfi;, from accepter, 176-7» note ^ 

Comtmtation of time on bills, 20 ' 

Conmtion, in sets of foreign bills, 28 

G<mditional bill, invalid, 54-5*6-7-8 — Conditi(mal aooBptance 
valid, 115— Particulars rc^^arding, ib, and note'—Jndona- 
tion, 152— 'Protest on conulicmal aooeptance, 197 - 

Confirmatioii as ezecutcnr creditor, 287 

Constitaent; see Ageni 

Cotoy of protest, whether it must accompany notice of dis- 
Bonour, 284 

GvpcHration, how Aey may be parties to bills, 49— Liability of 

^ managen for debts of, ib. note* > 

Credit, letter of; see Guarantee 

Crown, negliBCt of negotiation not imputable to, 208 

Curator^ whether consent nCeoessary to bill by minor, 48 

D 

Damage need not be proved by party pleading undue negotiation, 
208, 212, note", 220 

Date, whether necessary in bills, 67-8— -Erasure of, 6S — Of in* 
dorsation, 1 SJ, 885 — ^Wheth^ bills prove their own dates and 
the date of acceptance, 9,S^ly SS5 

Dayig how counted on a KhU, 22 

Days of grace, on bills, 22 — ^Why so termed, 22-8— Different 
in different countries, 9,S'^5 — On bills to excise, 26— 
Whether allowed on bills at sight, 119> note — Protest may be 
inade on any one of, 1 90— Sixty days in bankruptcy, mode 
of calculating, SS6 

Death-bed, bill granted on, invalid, 9^ 

Debenture, indorsable as a bill, 58— Indorsation of, presumed 
for value, 78 

Debt, may be sued for, though bill void through usury, 86, note 
— Gaming, see Gammg 

Debtor, whether bound to accept^ bills drawn by his creditor, 
126-8 

Delay, accidental, past time of payment, does not injure re- 
course, 191, 195 — Of notice, 207-12 

Delivery of bill to indorsee not necessary, 185 — Whether accep- 
tance mav be cancelled before delivery, 118 

Demand, bills payable on, when to be presented for payment. 
162-8, note — Interest due on such bills, 278 

Diligence, summary, permitted on bills by statute, 265-8 — On 
non-acceptance, 267 — Non-payment, 268 — Sums recoverable 
by, 268— Various kinds of, 283-9— -To interrupt {nre^crip- 
tion, 292 — See Homing, Caption, &c. 

Dischai^ to bankrupt obligant, wheth^ concurrence in, frees 
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prioij parties^ 177, : note — Separate to- obligant^/ not valid 
against indorsee, 137 ' ^ ^ 

Discount, what lield to be, 341, note ' ^ 

Donation to wife by deliyeiy of bills, 98 

Drafts on London, 1^1 — On bankers, nature of, 37, note ^ — ^Ex- 
empted from stamps, ib. — Rules applicable to, ib. — Payment 
of bill by, 178-9 

Drawer, meaning of term, I9-— -Liability of conjunct drawers, 
51 — Bill blanlc in drawer's name, 71 

Drawee, meaning of term, I9 — WHen bill not addressed to; 95 

E 

Eneiny, bill drawn by, may be refused payment of, 44^ note ° t 
Erroneous pa3rment, remedy for, l^S—dndorser making cannot 

recover from prior parties, 230, note^ 
Exchange, definition of, 9 — Nature of, 11, 12 — Causes of va- 
riations in, 12, 13 — ^Various kinds of, nominal, real, and com- 

• pitted, 14, note "—Cannot be recovered summarily, 268— 
See Re-'cxckange ' 

Excise, custom in pa3rment of bills due to, 26 

Executor creditor, confirmation as, 287 

Expenses of protest, only exigible when protest taken on last 

day of grace, 23. See Exchange, Re'exckange, &c. 
Ezpuy of legal, declarator of, 285 

■ F - 

Factw, see Agenl ' 

Fictitious indorsation, 157-8, 172 

Foreign bills, see BiUs of Exchange^-^BUlB between Scotland and 

England accounted such, 212 
Foiled bills, whether binding on persons whose names arc 

• forged, 171 • 
Fugai med, warrants^ 283-4 
Fund, mention of, in l;»ills, 55-6 
Fungibles, bills for, 5S, and note ® 
Furthcoming, action of, 287 

G 

Gaming-debt, bill fi)r, null, 84-7 — ^Whether objections good 

against onerous indorsees, 141-3 
Grace, days of, see Da^s 
Guarantee, letters of, 383 — Claim by holder, 384-^Privileges 

of, 385 — ^Intimation of advances or furnishings unnecessary, 

385 — Are striclissmi Juris, 388«^Implied guarantee, 390^ 

Guarantee of pa3rment of a bill, 394 

H- , . 

Heir, Bee Representative ^' 

Hoder,- meaning of term, 20-^Whcn aoceptsinde per -proeara- 

2 D 
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HorDin^, by whom and agUHl wfaoii mkj be rAitAi 879— 
Cannot lie rmiaed against dnwcr aad inAmmy iii^e» bill 
duly n^potiated^ bat may agaiHt aooqitcr, SSO— Cannot be 
nind on irregubur bill, 281~Ftooeduie on, 2B&— By aMg- 
nee, f&. 

HndMind, wife may bind^ by bin in ocrtui cases 4£, note^^ 
Liable for bills granted by wife bcfere marriage, 43 — May 
puiide fer bills dae ber, 40-3 



biU by, inTalid, 39 ^ , 

JDcgal oofisidcratioo ritiates bill to parties conocmed^ 00, and 

note IK— See Usury, GiOUMg, Ac 
Indorsatioa of abni, 138 — ^In foil or bla^ ti^— May be made 
before or after day of payment, 133-4— 4>efi¥erv to indonee 
BOt neoenary, 135 — ^By wbom it may be made, tfr.*-PriinBi- 
cd for yahie, 136— Effect of scoring; 16.— Date of, 137— In 
security^ bow fer priTilcged, 146.7 — IBtket of cactnuMOOi 
danscs in bill on, 148-^inrm d^ 149— 158— Bcstri^ ^ 
conditional, 152 — ^After part of sum paid, 153— Fictitioasi ii 
fwgery, 157 — ^Effisct ^ racb indoratiim on other pardes^ 153, 
note— Forties entitled to indorse, 158-9 
Indonee^ meaning of tenn, IQ — ^Has riebt of recourse agdnst 
the whole prior parties, 136*— Not lidUe to objections plead- 
able against inoorscrs, 137-3 — ^Non-onerosity and collusion 
must be proved against, by writ or oath» 136^3, 9r— l«iliblerto 
objection that bOl obtained by riidoio^ 14a-l-*^Whether 
liidde to objection that the oonrideralion wm. a ganging debt, 
441-3-*-U8urious or smuggling consideiatSgn, 144;, ]iet# * and ^ 
—Whether afiected by priiv ill^;al indorsaUqn, ,.144-4^— • 
Not affected by defence of intoxicatioD, 146— Whether indof- 
see to past-due bill affectablc by objections against indoners, 
148, note ^ — Not affected by curcumstance of blank iadoned 
bill baring been lost, 154— Whether afbcted by challenff 

on act 16^, 387-9 
Indorser, meaning o( term, 80— Notice between indorsers, 817-9 

—Paying erroneously cannot recover fedin prior fMinieii 830^ 

note^ 
Initials, bill agned by, 74. 
Inland btllsy see ^i22r ^jEj^ffAditge 
Inhibition, nature, fona, and effect of, 884-5 
Instalments, promissory-notes and Inlb payable bv, S6, note 
Intimation, nature of, 837-8— ^Bills not aooeptea require 838, 

840 — Bank-notes and bills accepted do not, 847-8 
Interdicted persons, whether they can grant Inlls, 44, note ®— 
Interest, effect of stipulation of in bilk knd notes> Bl r . 4 » . D oes 

ttot invalidate bill or note, 64-*-Whea and from what 4iM due 
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OD a bill, 1376.8--IAW of England as to this, 276> note 
On bills at ngbt and on demand^ STT-^-^rEffsct of markings 
of payments iff, on bill, ^94i, 7> S05 
Jivtf mariii, see Huaband^ W^ 

L 

Law of bills of exchange^ 29 

Lc^^acy, bill to consjbitote, invalid, 9I 

l!«^;a], expiiy of^ in abjudications, Z^5 

Letter of credit, see (hiarantee 

Liability of persons whose names do not appear on a bill, 45*** 

* Of principal to indorsees to bills drawn b^ his factor, ^^ 
note ^— «Of agent to ihird parties ai](d constituent, 46, note * 
-—Of managers for debts of corporation, 49, note ^— -Of ac- 
cepter, 123 — Of whole parties to indorsee, 1S6— ^Of indorsee 
to objections against bill, 136-144— Of obligauts on non-ac- 
ceptance, 200 

Lous of bill, steps to be taken on, 154, 171-^Protest on, I99 

M 

Mark, bill signed by, 74 

Marinngs of payments of interest, effect of, 297> ^05 — Must be 
in debtor's hand-writing, 297, note ™ 

Married woman, see W^e 

Mediiatumefiigas warrant against obligants on a bill, 283-4 ^ 

Minor, whether bill by, valid, 43-4— His privilege of restitution, 
43 — ^When in trade, his bills valid, 43-4— -When payment of 
IhU to, valid, 166 — ^Exempted from prefscription, 308 

Money, origin and totiquity of, 1, 2— Ride and expense at- 
tending transmission of, 2, 3 — ^Exchange of, 11 — Paper- 
money, 14, see Bank'^iote — Payment of, does not fall under 
acts 1621 or 1696, unless fraudulent, 320 

Months, how computed on bills, 21 

N 

Negotiation, what it consists of, 200 — Necessity of, ib. — ^Neglect 
d*, not imputable to Crown, 203 — Of bill past due when in- 
dor^, 225 — See Acceptance, Payment, Protest, Notice 

Notice necessaiy on acceptance gupra protest, 130 — On pay- 
ment supra protest, 184—Time for, in France, 204— In 
EnglancU same as to foreign and inland bills, 205 — In Scot- 
land, different, ib* — ^Time for giving notice of dishonour of 
foreign bills, 205-9 — From any party on bill sufficient, 207— 
Need not be communicated bv holder to all parties, t6.— Not too 
90on if sent on day of refusal, 208^ When to parties in same 
place, t6.— -Different place, ib. — Whether in time, judged of 
n-om poiod, each party receives it, 209> note— -Need not be 
sent on a day of rest, ib. — Delay of, excused by ignorance of 
address, and other accidents, 207-12— Holder must use dili- 
gence to find out address, 210> note '—To indorsers on inland 
bills^ 2 13«— Whether must be given to all within fourteen 
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- dsLjB, t6. 214— Must be givea to all against whom i^coime to 

• be claimed^ 215-7-^Between indorsers must be without an- 
due delay^ 217-9-^Not necessary to party on a bill for. bis 
own accommodation^ 220-4.— See Accommodation — Waut of^ 
not excused by bankruptcy of accepter or drawer, 221-2 — 
Necessary of dishonour of bills indorsed in security, 224^ 
Must be specific, 226 — Private knowledge not sufficient, 
227-8 — ^Want of, may be waived, 229-S0---Of tum^cLccepiance, 
neglect of, not pleaaable against onepus indorsee^ 2S1, note 
—Form of, and mode of proving, 231-3 

Notaries, bill signed by, 75 

Notary, bill must be protested by, 193 — Should be an impartiaT 
person, t5. note '—-Whether he must be present, 197. 

Noting, what, 194 — Whether sufficient without a protest, t6. 

O 

Oath of reference, nature of, 77> note ^^— Intrinsic and extrin- 
sic qualities in, ib, — When r^erence to oath may be made, 
and other particulars regarding it, ib. — Of indorsee must* be 

rial, 138 — To bar sexennial prescription, 309, 310 
J whether necessary that bill be payable to, 69 

P 

Paper-money, 14 

Partial payment may be safely taken, 175-6 

Parties to foreign bills, 10 — ^Who are competent parties, SQ — 
Bills by pupils, idiots, &c. invalid, ib. — ^Bills by married rvo» 
men invalid, 30 — ^Exceptions to this rule, 40-1, and note ^ — 
Wife may bind her husband in some cases, 42, note f — What 
bills granted by a minor valid, and what invalid, 43-4— 
Whether an interdicted person can grant bills, 44, note ° — 

' Bill drawn by aliens may be refused payment, 44, note ^ — 
Whether person whose name not on a bill may be liable for 
it, 45, 136, note ™ — Bills drawn, &c. per procuration, 45, see 
Agent, Corporation, Company 

Payee of a bill, I9 — Rights of conjunct payees, 50, 172 

Payment, I6O— Necessity of presentment for, ih. — Where pre- 
sentment to be made, I6O-I — When presentment to be made, 
16 1-2 — Presentment must be made by a person entitled to 
give a discharge, l62, note — ^When bills on demand must be 

. presented for, 162-3, note-^Presentment for payment must 
be made at a reasonable hour, 163-4, note — ^When necessary 
to present at place of payment, 164-5, note — When two 
places, holder may choose either, l65, note — Want of present- 
ment not excused by insolvency of acqepter, &c. 166, note — 
When bill left in accepter's hands, day of presentment is when 
money called for, i&. — When presentment at place of payment 
.necessary to charge accepter, lb. — To whom payment may be 
made, 163-7 — To fraudulent possessor, whether it will ex- 
onerate accepter, 167-I7O — Of bill lost, may be made on 
caution by holder, 171 — Of forged bill, tft.-r Should not be 
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made before day ot pSLjmeiat, 172-d--^tep8 to be taken 

. should holder refuse to receive, 173 — ^Efiect of pa3nhent, 174 

—Effect of and application of partial payments, 174^-5— Ac- 

. cepter cannot insist on assignment of security held by holder, 

. 174> note ^— *£ffect of taking a composition from acc^ter, 

176-7, note "—In foreign coin, and by draft, 179 — Whether 

receipt can be demanded, 180-r-General receipt presumes 

payment by accepter, i6.—- Bill extinguished by, 181-2— • 

• Claims of parties agunst each other on, 181-2— '^ttora pro- 
test, 183, 198 — Rights of party so paying, ib, — ^Previous pro- 
test for non-payment necessary, 184— Notice by payer, to.— 
Presumptive payment,.- 185 — Remedy when bill paid erro- 
neously, 186 — Of cash does not fall under acts l69o or 1621, 
unless fraudulent, 320 

Penalty, stipulation of, invalidates a bill, 64 

Per advice, bills drawn, 95 

Place of payment, when necessary to present a bill for payment 
at, 164-5, note— When two places, nolder may choose either, 
165, npte-^Holder not obliged to take payment except at, 173 

Poinding, nature, form, and effect of, 286-7-*Preference of, in 
competition with other diligences, 287 

Porteur of a bill, see Holder, Indorsee 

Post-office, money transmitted through, at creditor's request, at 
his risk, 1 79> note ^—Officers of, not liable unless personally 
blameable, ib* 

Prescription, whether want of value can be pleaded by accepter, 

. after prescription, against onerous holders, 146 — State of law 
previous to establishment of, 290 — From what period it runs, 
291, 306— -Barred by action or diligence, wnich must be 

. regular, 292 — ^Barred by production of bill in competition for 
debtor's funds, 293 — Effect of markings of partial payments, 
and of payments of interest, in barring, 294-7, 305 — ^Writs 

■ sufficient to bar, 295-6 — How long bill subsists after pre- 
scription obviated, 299 — ^Barred by writing on last day of six 
years, 26. — ^Effect of writs wUhin six years, 300-5— Claims 
extraneous to bill not struck at by, 307-8 — ^Minors excepted 
from, 308 — Nature of oath in obviating, 309, 310 

Presentment, see Acceptance, Payment 

Presumption of payment, 185 

Principal, see Agent — Liable to indorsees of bills drawn by his 
&ctor, 46, note ' 

Privileges of bills — Whether bills prove their own dates, 235—- 
Or Date of acceptance, 236 — Bins not accepted reamre intimi^ 
tion, 238, 24^0rrFrotestcd bill equal to assignation, 240-2 — 

, . But. does not carry effects, '244 — Bank-notes and indorsements 

. . of accepted bills require no intimation, 247-8 — How long 
privileges continue, 262-3 — See Compensation, Arrestment 

Procuration, drawing, indorsbg, &c. per, see Agetit — ^Accept- 
ance per, 121 
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PromtsBdiy-note, nature of, SS-^Fartks t6, S^-4— ^Sxp^dUeacj 
of^ S4r— Sanctioned hy 12 Gee. III. c 7^, SS^^Same law ap- 
plicable to them as to bills^ 85 — Forms of, 86 — ^When payable 
by instalments^ tft.-— For money deposited with- bankers, S7— - 
what essential to their oonstitation, 60-l — Bfiect of stipola- 
tion of interest in, €l<^4— See Bank-note 
Protest^ acoeptanoe £upra, see Accepianoe-^PaipQeat tuptm, see 
Poymera^-^Natnre and neoesnty of, 168— Not neoesaaryon 
EngVvh inland hiUs, ib. note ^^— Form of> 189 — Stamp of, igo 
—-When protest for non^'payment to be made, l^O^— Wfam 
to be made on bill accidentally delayed itfiter time of payment^ 
191 — :^fter protest for non*aooe»tanoe one for non-paymoit 
Hnneoessary, 192, note >^-^By whom andwhere 'iko be taken, 
193 — When it must be extended, 194N^BffiM!t of aooideBtal 
delay in taking, 1 95— Tran^erence of, I96— On partial €r 
conditional acceptance, 197— When drawee unknown, I9B— « 
At market-cross, t6.— 'For better 8eeurity> nature of, 199^^ 
For non-acceptance, holder's semedy on, 200 — Wlieiher copy 
of, must be sent with notice of dishonour, 2^4r— Within what 
time it must be regfistered, 280-1 
Protested bill equivalent to intimated assignation, -240 
Proving the tenor of a bill, 282 
Pupil, bill by, invalid, 39 

R 
Ranking and sale, 286 

■ of cross-acceptances, see AccommodaHon 
Receipt, whether one 'may be demanded on payment 180^- 
General, presumes payment by accepter, t&.<»On protest, 
homing in virtue of, 279-80 
Recourse, indorsee's right of, 136-i-On non*acceptanoe, 200— 
Drawer and indorsers liable in, to onerous indorsee, dioagh 
holder did not intifhate non'Occeptance, 231, note 
Re-exchange, nature of, 269-70 — How far indorsees liaUe for, 
27 1» note — How far accepter liable for, ib, 272-4— How far 
drawer liable for circuitous, 274-5 
Refusal of acceptance warrants the holder to proceed immediirte- 

ly against the other parties, 200 
Registration of deeds in general, 264--Of protests of bills, au- 
thorised by statute, 265-8 
Representative, bill found blank in drawer's r^Msitories, maybe 
hlled up by, 49, 158 — Ma^ indorse a bill, after making up a 
title, 159 — Payment to, lo5-6 
Requisites of bills and notes, 52— Bills- must be for money only, 
ib. — Bills for commodities invalid; 53 — Must be definite, tb. 
note ^ — Obligation to pay must be unconditional, 54-8— 
Effect of mention of fund out of which to be payable, 55^6— 
Effect of extraneous stipulations, 58— Reouisites of promis- 
sory-notes, 60 — ^Eflect of clause ci interest, ol-4— Hdd not to 
invalidate bill or note, 64— ^tipalatioQ of a penalty invafidates 



a Ull, jfr— Mode of writing the sum in a bilh i6.— Effect of 
firaudulent alteration of, 65-*StaiBp neeettury for a bill, see 

: Siamp'^Da.te, wheth^ neeenary, see Ha/e-^Whether UU ^ 
must be payable to ^ order/' ^-— Wbetber bill payable to 
f' bearer" vaKd, f&>^Wketber ndid, if blank in drawer^s 
name, 71-S— ^Bilb reooire no lolemnitieBy 7;^i^-^igiMd by 
mark and initials, ib, — Signed by notaries, 75 — ^Whether value 
must be expressed, t&.— See Value, Usury ^ Gaming^, Smuggled 
06ods,Itt^al. 

Restitution of minor again t bill prqudidal to him, 43 

BesiarKted indorsation, 152 

Betention, nature of, ^58, 362, et m[v— Whether indcner, as a 
ootttin^t creditor, entitied to^prinl^ of, dfiO-^-tn England, 
Ml-^In Soodand, d6S, d ^eg-^Plea repelled in House of 
Lords, 3^ 

Security, bill indorsed in, how far entided to privil^es, 146-7 

—Due n^tiation of, necessary, 224 
Securities maybe taken from the obligants on billsi 177* note ^ 
JSequestration, effect o^ in equalisdng prefeitences, 288 
Set-otf, in England, nature of, 359> 36l 
Sets, bills drawn in, 28 — Condition in such bills, ib,r^WhxAe 

sets must be delivered to indorsee,. 153-^ 
Sexennial presGrintion, see Preicripiion 
Sight, bills payable at, 20— -At or after, acceptance <tf, should be 

dated, 113-*— Whether bills at i^ht alloweadaysdf graecj 119 

—Interest-on, 277 
Smuggled goods, 1^ for price of, iiulU 87> PO-^-Good when not 
between importers, 89, note ''«— indorsee not liable to objec- 
tion on this* ground, 144 
Solemnities required for probative writings, 74— None required 

in bills, t6. 
Special appropriation of bills, effect of on bankruptcy, S9Q, ei eeq. 
Stamps not required on reissuing of bank-»not^, 37— -Required 

for bills, 66— Rules r^;arding, ib, note ^— -For protest, 190 
€katntes, 36 Will. III. § 6; 30-^ & 10, ib;; 189, 205, 276 
--uS & 4 Anne, c 9* 30, 189, 205, 276— 12 Geo. HE c. 72; 
35, 205, 268—23 Geo. IIL c 18 ; t6.~54 Gdo. IIL c 184 ; 
37, igOy 287*^3 Geo. III. ib.^^ Anne, e. 14; 80^16,216, c. 
28 ; 83—2 Geo. IV. c. 78; 165—1681, c. 3; 265—1696, c 36; 
266, 287, 313—49 Geo. III. ch. 121 ; 354 
Stoppage in transitu, whether applicable to bills, 337-9 
Style, old and new, where UBed> and mode of computation of, 

26, 27— French, 27, 28 
Substitutiim of payees in a bill, effect of, 58-9 
Sum in bill, see Requisites, Vitiation 
, Summary diligence, see Diligence 
Sunday, Hll due on, payable on Saturday, 26— Notice not re« 

quired to be sent on, 209, note— Bill oated oh, 68 
Suspension of diligence to discuss objections, 283 
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T 

Tenor of a bill, action of proving, 283 

Time of payment, how oomputed on bills, 20. See Usance, Days 

of Grace, Style — ^When none mentioned, 6S 
Time, giving oi; to an oblicfant, frees the prior parties, 177^ note "^ 
Trustee, wlMther bills in hands of, arrestaUe, 250 

U 

Usance, bills payable at, 20— Period of between diiflferent coun- 
tries, 20-1 

Usury, statute which regulates, 79> note '—-Provisions of, t6.— 
Accumulation of interest on interest challengeable on this 
|;round, 80 — ^It is usury to give goods at an extravagant price, 
in discounting, t6. note ^^-x Whether commission on discount, 
&c. is, 81-2, note— Whether interest can be retained at time 
of loan, 182-3— Instances of usury in discounting bills, 84-5, 
note— Liability of indorsee to this objection, 145, note 

V 

Value, whether necessary to state in a bill, 75 — ^Presumption of, 
in fevour of holder, 76— rEffect ^f felse description of, 77— 
Presumption can be removed only by holdei^s writ or oath, ih. 
See Oa/A— Presumed in favour of indorsee of debenture, 78— 
Must be lawful, 79« See Usury, Gaming, and Smuggling*^ 
In services, 93— In account, 94— Presum^ against accepter, 
128— Indorsations presumed to be for, 136 — ^Want of, must 
be proved against indorsee by his writ or oath, 136, 8, 9 

Verbal notice of dishonour sufficient, 231, note " 

Vitiation of bill b^ altering sum, 65, 96-8 — ^Effect of other al- 

- tenitions and vitiations, QS, 102 

W 

Warding, act of, 283 
Warrant, med.Jugas, 283-4 

Waiving of notice, 225, note °^— -Of n^lect of notice, 230, note ^ 
Wife, bill cannot be granted by, 39> 40 — ^Exceptions, 40-41, and 
note <>— May bind her husband in some ca^es, 42, note '—•In- 
dorsation by, invalid, 158-9 — ^When payment to, valid, I67 
Witnesses to protest need not subscribe, 196 
/Writs sufficient to bar prescription, 295^6-7^ 300-5 



THE END. 
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